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CASES IN CHANCERY. 

On the other hand it was asserted, that by the in- 
variable practice, as it .existed before the new orders 
came into force, the party, who was to receive the costs, 
was at liberty to proceed to taxation without delivering 
a bill to the adverse party. 



Mr. Koe^ for the petition. 

Mr. Barbery contra. 

The Master of the Rolls desired the parties to ob- 
tain the certificate of some of the most experienced 
clerks in Court as to the practice on this point. 

Mr. Barber afterwards produced the following cer- 
tificate : — 

" We do hereby certify, that, according to the practice 
of this Court, before the operation of the orders of the 3d 
oi April 1828, where a Master was ordered to tax costs 
in case the parties differed about the same, it was not in- 
cumbent upon the party claiming the costs to take a bill 
of costs to the party required to pay the same, or to his 
solicitor, but the party claiming the costs was at liberty 
to take the bill of his costs into the Master's office in 
the first instance, and it was the practice of the Master's 
offices to proceed in the taxation of such a bill as in any 
other ordinary case, upon warrants being taken out for 
that purpose. 

" Joseph Becknell. 

" George Jackson, 

" John Baines. 

" Richard Mills." 



The petition was dismissed. 
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PRUEN V. LUNN. Botta. 

June 18. 

nnHE original bill was filed by two executors, for the It is not n»- 

administration of the real and personal estate of b^^'^^^^f 

a testator, against another executor, and the persons '^ev»v<>r, iostio 

beneficially interested. After a decree for an account, personal re* 

George Wilcox Osborne^ one of the Defendants benefi- ^r^*S^**T^ 

cially interested, died; and his executors filed a bill of toabcariDg,iB 

revivor. "tl^^^S °!^ 

the order or 

revivor effec- 

This suit of revivor was now brought to a hearing. both tSe 

plaiad£& and 

Mr.Rolfey for some of the Defendants, objected, that, ^its. 
as a common order of revivor might have been ob- 
tained, such a suit ought not to have been brought to a 
hearing. 

Mr. RoupcU insisted, that the common order, though 
it might have revived the suit as against the Plaintifl^ 
would not have revived it against the Co-defendants, 
and that it was therefore necessary to bring the suit of 
revivor to a hearing. 

The Master of the Rolls was of opinion, that the 
suit ought not to have been set down and brought to a 
hearing, and that the Plaintiffs in the bill of revivor 
ought to pay the costs occasioned by their course of 
proceeding. 



The Defendants ultimately waived their right to costs. 
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^•^«- STINSON V. ASHLEY, 

Jwne 19. 

A decree may A MARRIED woman, to whom an annuity was 
coiuLit ra a ^^^ bequeathed for her separate use, joined with her 
cause, re- husband in assigning part of it for valuable considera- 

leparate pro- ^^^^ ' ^"^ ^^^' ^^ husband, and the purchaser, after- 
P^^of^ wards filed a bill against the executors of the testator, 

nuuiy in which under whose will the annuity was claimed. 

the and her 

biuband are 

Co-plaintifft. The cause was heard by consent, and a decree made ; 

but the decree had not been drawn up, in consequence 
of a doubt entertained by the registrars, whether a de- 
cree could be made by consent in a cause relating to the 
separate property of a married woman, where she and 
her husband were Co-plaintifis. 

Mr. Knighty having stated the doubt to the Court, 
requested that the decree might be ordered to be drawn 
up. 

The Master of the Rolls was of opinion, that such 
a cause might be heard by consent, and ordered the 
decree to be drawn up. 
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In re PEYTON. ^'"^- 

June 19. 

A PETITION was presented by Sir Henty Peyton Where money 
3art SLiid Henty Peyton Esq. his son, praying a vested in the 

reference to the Master to inquire whether Henry Peyton purchase of 
. .,1 o,-» . land, there the 

the son was entitled to a sum of 1 5,000^, as tenant m Court can 

tail, under the 7 G. 4. c. 45. The Master made his "«L^® ^^ ^}^^^ 

order, under 

report, stating, that, upon the marriage of Sir Henry the 7 G. 4. 
Peyton and his wife, who was the mother of the other S,af 'subiect 
petitioner, and was then living, certain estates of Sir to the ante- 
H. Peyton were settled to the use of Sir Henry Peyton ^j,g esta'te*^' 
for life; with remainder to trustees to preserve contin- shall be settled 
gent remainders ; with remainder to the intent that Lady such person or 
Peyton might have a jointure of 1000/- a year; with re- Persons who 
mainder to trustees for a term of 200 years for se- been entitled 
curing the same; with remainder to certain other !^ if***?** 
trustees for a term of 500 years, for securing portions to or their heirs 
the younger children of the marriage; with remainder *" assigns, 
to the first son of Sir Henry Peyton by his said wife, and 
the heirs male of the body of such son, with divers re- 
mainders over. The Master further found, that the sum 
of 15,000/. had been raised by sale of part of the estates 
comprised in the said settlement, pursuant to a power 
therein contained, and, by the terms of the settlement 

was to be re-invested in other lands to be settled to the 

• 

same uses; and that the petitioner Sir Henry Peyton^ 
and the other petitioner Henry Peyton Esq., as tenant 
in tail in remainder, were entitled to the sum of 15,000/., 
subject to the uses of the said settlement, which were 
antecedent to the estate tail. 

A further petition was then presented to confirm the 
Master's report, which prayed that it might be declared, 

B S that 
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1828. that the estate tail of the petitioner Henry Peyton^ and 
_' all remainders and reversions exj^ectant thereon, were 

Peyton. absolutely barred, and that the hereditaments to be pur- 
chased with the 15,000/. might be settled, subject to the 
uses of the said settlement antecedent to the said estate 
tail, to the uses of such person and persons, and for 
such estate and estates as the petitioners should jointly 
appoint; and for want of such appointment, to the 
use of the petitioner Henry Peyton^ and the heirs male 
of his body; and for default of such issue, to the use 
of the petitioner Sir Henry Peyton, his heirs and as- 
signs for ever. 

The Master of the Rolls 

Stated, that the 7 G. 4. had given no authority to the 
Court to make such an order : that where, under the 
act, the money was to be paid, the Court was expressly 
authorized to direct such payment to be made in such 
manner, and for such purposes as the petitioners should 
appoint, and the Court should approve ; but that, where 
the money was to be invested in the purchase of other 
estates, there the direction of the act was, that, subject 
to the antecedent uses, they were to be settled to the 
use of such person or persons who would have been 
entitled to the estate tail, his or their heirs and as- 
signs ; and that he would make no other order in the 
present case. 

The Master of the Rolls added, that the intention 
of the legislature in the difference between the two pro- 
visions probably was, to check any bargaining between 
the tenant for life and the tenant in tail in remainder, 
by rendering a subsequent instrument necessary to give 
it effect : a check which could not be applied where the 
money was to be paid. 
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V. WALKER. Rolls. 

June 19. 



B 



Y the will of the testator in this case, the three ex- Where a tes- 

ecutors were directed to invest a sum of 400/., either ^tor autho- 

' ^ nses bis three 

on the security of a double bond, or on mortgage security, executors to 
and to pay the interest to the Plaintiff for life, with re- Jf„°J^nt! 
mainder, after her decease, to her children. The* De- security, it is 
fendant Walker^ one of the three executors, was, at the trust, if two of 
death of the testator, indebted to him in a larger sum ^® cxecutora 
than 400/. ; and subsequently he paid 400/., part of this third, 
debt, by advancing it to William Crispe^ one of the other 
executors, upon the security of the bond of William 
Crispe and his brother John Crispe. The Defendant 
Walker^ and the third executor since deceased, were 
named the obligees in the bond. 

It was proved in the cause, that William Crispe^ at the 
time when the money was lent to him, was in good 
credit, although he afterwards absconded and went to 
America, and his brother became a bankrupt. 

The Defendant Walker proved the bond under the 
commission of the brother, and received dividends to 
the amount of 105/. 

The bill was filed for the purpose of compelling the 
Defendant Walker and the personal representatives of 
the third executor to make good the difference between 
the 165/. and 400/. 

The Master of the Rolls. 

When a testator empowers three executors to lend 
money on personal security, he must be taken to rely 

B 4 upon 
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V. 

Walkeii. 



upon the united vigilance of the three with respect to the 
solvency of the borrower. If two of the three lend it to 
the third, this object is defeated, and it is a breach of 
trust. The Defendant Walker is therefore clearly liable 
to make good the deficiency : but with respect to the 
third executor, there must be an inquiry whether he 
was privy and consenting to the loan of money by 
Walker to Crispe. 



POPHAM V. BROOKE. 



Rolls. 

June 23, 
Jtdy 1. 

A patient ex- ^T^HIS was a bill by the executrix of the late Colonel 

ments where^ Popham against the Defendant Brooke^ praying to 

by he secured have a deed and bond, by which Colonel Pophatn had 
to the De. , x ^ n ^ . r , r i 

fendantyhis secured to the Defendant an annuity of 100/. for the 

term of his, the Defendant's, life, delivered up to be 

Cancelled. 



Colonel Popham^ having had an apoplectic attack in 



surgeon, an 
annuity of 
lOOL during 
the life of the 
Defendant, in 
consideration 

fendant would ^'^^^9 returned to this country for the benefit of his 
live with him health in a ship belonging to the Easl India Company, 

and give him r u- k .i t^ r i i j • i 

the benefit of ^^ wnich the Deiendant was surgeon ; and, during the 

his profes- voyage, in the course of which he had another apoplectic 
Bional assist- j-^ ^ ^ r r 

ance during attack, he enjoyed the benefit of the Defendant's pro- 
days* before^"' fessional assistance. The ship arrived at Gravesend on 
the execution the 5th of July 1824, and the Defendant attended 
Btruments "the Colonel Popham to London, where they arrived on the 
defendant 7th of Juli/ and resided together at an hotel. On the 

eminent phy- 8th of Jidi/j Dr. Nevinson was sent for by the Defendant 
sician to visit ^q 

the patient, 

who stated to the Defendant his opinion that the patient could not recover nor 
live long; and, about the same time, the Defendant expressed to a witness in the 
cause, that the patient could not live more than a month or six weeks. — These in- 
struments cannot be maintained, even if the patient were of sound mind and capable 
of business. 



CASES IN CHANCERY. 

to give his opinion on Colonel PophanCs case. Being 
examined as a witness in the cause, Dr. Nevinson stated, 
that he found Colonel Popham incapable of business, 
uttering m6nosy]labIes only, and that, too, with difficulty, 
and labouring under a diseased organization of the brain. 
Dr. Nevinson^ on that occasion, informed the Defendant, 
that the Colonel could not recover or live long. 



1828. 



PpPHAM 

V. 

Brooke. 



Either on the same 8th ofjuli/, or on the day preceding, 
the widow of General Popham, the uncle of the colonel, 
and by whom he had been brought up, called at the 
hotel to see Colonel Popham s and, being examined as a 
witness, she stated in her evidence, that she there saw 
the Defendant, who informed her, that the colonel was 
in a deplorable state and not fit to see his relations, and 
that, in the opinion of the Defendant, the colonel could 
not live more than a month or six weeks : that she in- 
quired of ihe Defendant, whether Colonel Popham had 
received a note which she had written to him the day 
before; that the Defendant answered, that he, the De- 
fendant, had received the note, but had not communi- 
cated it to the colonel, because he was incapable of 
understanding, of reading, or of writing. 



On the 12th of Jnlij^ the deed and bond in question 
were executed by Colonel Popham, whereby, in con- 
sideration that the Defendant would remain with the 
colonel during the remainder of his life as his medical 
assistant, the colonel secured to the Defendant an an- 
nuity of 100/. for the life of the Defendant. 

Colonel Popham and the Defendant remained at the 
hotel in London, until the end of August, and then went 
together to the house of an aunt of Colonel Popham*^ in 
the country, where Colonel Popham died in the following 
October. 

The 
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The attorDey, who drew the deed, and who, till theni 
was a stranger to Brooke^ deposed, that Colonel Popham 
perfectly understood the nature of the instruments, be- 
fore he executed them, and was capable of business at 
the time. 

Several relations of Colonel Popham^ who saw him in 
the country, gave evidence as to the care and attention 
with which the Colonel was attended by the Defendant, 
and that, in their judgment. Colonel Popham was capable 
of understanding the effect of the instruments. 

On the part of the defendant, the case was rested on 
tlie capacity of Colonel Popham^ and on the sacrifice 
which the Defendant had made in giving up his 
situation as surgeon to the East India ship for the 
purpose of fulfilling his part of the contract 

Mr. Home and Mr. Abbots for the Plaintiff. 

Mr. Bickersteth and Mr. Spence^ for the Defendant. 

Jtt/y 1. JTie Master of the Rolls. 

If it were admitted that Colonel Popham was of 
capacity to understand, and did perfectly understand, 
the nature and effect of these instruments, thev could 
not be maintained by the Defendant. On the 8th of 
July the Defendant was informed by Dr. Nevinson that 
Colonel Popham could not recover, nor survive long ; 
and, either on that or on the preceding day, the Defend- 
ant stated to Mrs. Popham his own opinion that Colonel 
Popham could not live more than a month or six weeks. 
When, therefore, these instruments were executed on 
the 1 2th of Juli/f the Defendant well knew that he was, 
in fact, giving little or no consideration for so large a 
gratuity ; whereas Colonel Popham must have executed 

them 
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them in the hope of a prolonged life. Under such 
circamstances, it would have been the bounden duty of 
the Defendant to have declined a compensation of that 
character, even if Colonel Popham had pressed it upon 
him, and had been, in truth, capable of business. If, 
however, the capacity of Colonel Popham on the 12th 
of Julyj when the deeds were executed, had been a 
material ingredient in the case, is it possible that such 
capacity could be assumed, consistently with the evi- 
dence of Dr. Nevimon and Mrs. Popham^ which applies 
to the Si\\o^ July? 



1828. 




The Plaintiff is entitled to a decree according to the 
prayer of the bill, with costs. 



DREVER V. MAUDESLEY. 



A FOREIGNER, who claimed to be a creditor of 
■^^ the estate of the testator, which was administered 
in this suit, and who had omitted to bring in his claim, 
before the Master had made his report, now petitioned 
to have his claim referred to the Master. The petition 
described him as resident in Paris. 

Mr. Boupell and Mr. Tinney objected, that, as the 
party was not within the jurisdiction, he ought to give 
security for costs. 

Mr. Petnberton, contra. 

The Court made the order, upon his giving security 
for costs. 



Rolls. 
June2e. 

A foreignefy 
who claimed 
to bea cre- 
ditor of the 
testator in the 
cause, pe- 
titioned to 
have his claim 
referred to the 
Master, after 
he had made 
his report : 
the Court 
made the 
order, upon 
condition of 
his giving se- 
curity for the 
costs. 
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Rolls. 
July 2, 

Where a tes- 
tator gives to 
one person 
«* all his 
monies in 
hand ;" and to 
another ** all 
his monies out 
on securities;" 
the balance at 
his bankers 
will pass as 
money in 
hand. 

A gif^ of 
"all mrming 
stock" will 
not, as against 
the devisee, 
pass crops on 
the ground, 
unless there 
be a plain in- 
tention that 
the legatee of 
the farming 
stock is to 
take all the 
personal 
estate. 



VAISEY V. REYNOLDS. 

'THHE testator, James Reynolds^ inter alia^ made his 
will in the following words : — "I give to my wife 
all and every my household goods, furniture, plate, linen, 
china^ and household effects whatsoever; and also all 
and every my book debts, monies in hand^ stock in 
trade in my dwelling-house, shop, and malting; and also 
my farming stock of every kind and description what- 
soever. I give and bequeath to my executrix and exe- 
cutor hereinafter named all and every my monies out at 
interest on mortgage, notes of hand, or any other 
security whatsoever, together with all my monies vested 
in the public funds, and all the rest, residue, and re- 
mainder of ray personal estate and effects and property 
of every kind and description whatsoever and where- 
soever, not by me otherwise disposed of." 

• 

The testator, at the time of his death, had money in 
his banker's hands, which was afterwards paid, with in- 
terest. The banker's habit was to pay three per cent, 
to his customers on all monies which remained in his 
hands for nine months ; but all such monies were in the 
same order and disposition of the customers, as if no 
such interest had been allowed. 



One question was, Whether that money passed to the 
wife, or was included in the residuary bequest ? 



The testator, at the time of his death, occupied a 
farm) on which there were growing crops. 



A second 
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A second question was^ Whether the crops on the 1828. 
ground passed to the wife under the bequest of " all Vaisey 

his farming stock ? '' v. 

Reynolds. 



Mr. Sidebotiom^ for the wife. 

Mr. Blackburn^ for the residuary legatee. 

Mr. Garrattj for the executors. 



On the first question, Carr v. Carr {a) was cited. 

For the wife, on the second point, were cited Cox v. 
Godsalve {b) and West v. Moore, (c) * 

The 



(a) 1 3firr. 541. note. {b) 6 ^<u/, 604.note. (c) 8 East, 339. 



* BLAKE V. GIBBS. „,^®*^- 

I^ebruary 22, 

Margaret Plunkett^ by her Island of Jamaica, or where- ^ tenant for 
will, dated the 5th of August soever else the same slaves, life of a plant- 
1812, devised unto George cattle, and stock, or any of *'*?" ^P^^' 
Gibbs the elder, and his son them were or should be at queaths and 
George Gibbs the younger, the time of her decease, devises to A,, 
" all and every her negro, and all the issue, offspring, '''* neira, ex- 
mulatto, and other slaves, and increase of the females ministrators 
men, women, and children, of the said slaves, and on or and assigns, 
and all her cattle, mules, from which the said plant- al^ her negro, 
horses, asses, and other live ation or estate called L/oy(/^;, other slaves 
and dead stock upon a cer- and such of the negro slaves, men, woraen, 
tain plantation or estate cattle, and stock as were .nj uh °* 
called LioyddSi or the lands thereon at the time of the cattle, mules 
thereto belonging, situate in death of her late creditor horses, asses, 
the parish of St. John in the Matthew Plunkett deceased, ^j j^^' ^*^® 

there stock upon 
that plant- 
ation, and all other her real estate in Jamaica; and, afler various specific and 
pecuniary legacies, she gives the residue of her goods, chattels, and personal estate 
and effects to B. ; A, is entitled to the growing crops, which were on the plant- 
ation at the death of the testatrix. 
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Vaibey 

V. 

Reynolds. 



TAe Master of the Rolls. 

The testator has referred to two descriptions of monies 
— monies in hand — and monies out at interest on mort- 
gage, notes of hand, and other securities whatsoever. 
The balance in the banker's hands, though it carried 

interest, 



there was a large debt due 
to her on mortgage, and of 
which said plantation or es- 
tate called Lloydds she was 
tenant for life under and by 
virtue of the will of her said 
late creditor, and all other 
her real estate in the said 
Island of Jamaica^ and all 
her right, title, and interest 
in and to the said slaves, 
cattle, mules, and other live 
and dead stock, and other 
real estate in the said Island 
o^ Jamaica^ to hold the same 
several slaves and their is- 
sue, offspring, and increase, 
and the said cattle, mules, 
and other live and dead 
stock, and all other her said 
real estate in Jamaica unto 
and to ^e use of the said 
George Gibbs the elder and 
George Gibbs the younger, 
their heirs, executors, ad- 
ministrators, and assigns," 
upon certain trusts. Then, 
after various specific and pe- 
cuniary legacies, she disposed 
of the residue of her estate 
by the following words : — 
'' As to all the rest, residue, 
and remainder of my mo- 
nies, and securities for mo- 
ney, government stocks, and 



funds, household goods and 
furniture, jewels, rings, aud 
trinkets, and all other my 
goods, chattels, and personal 
estate and effects whatsoever 
and wheresoever, and of every 
nature, kind, sort, and deno- 
mination soever not by me 
hereinbefore otherwise dis- 
posed of, subject to the pay- 
ment of my just debts and 
funeral expenses, and the 
charges of proving this my 
will, and also subject to the 
said several legacies by me in 
and by this my will given and 
bequeathed as hereinbefore 
mentioned — I give and be- 
queath the same residuary 
estate and effects, and every 
part and parcel thereof unto 
my cousin Maurice Blake, 
his executors, administrators, 
and assigns, to and for his 
and their own proper use, 
benefit, and disposal, and as 
to and for his and their own 
proper goods, chattels, mo- 
nies, estate, and effects ab- 
solutely for ever." 

The testatrix died in April 
1814. 

George Gibbs the elder 
and George Gibbs the younger 
proved the will : and as the 

testatrix 
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interest, was not out at interest on security ; and it was 
in the same order and disposition of the testator, as if it 
had been deposited in his own drawer. It must be in- 
ferred that the testator meant to pass it by one of the two 

descrip- 



1828. 



Vaisey 

V. 

Reynolds. 



testatrix was only tenant for 
life of the plantation, they 
caused proceedings to be 
taken according to the laws 
of the Island of Jamaica, for 
having the value of the em- 
blements or growing crops 
at the time of her death, 
duly ascertained; and they re- 
ceived, in respect of those em- 
blements, upwards of 1760/. 
from the person entitled to 
the plantation in remainder 
or reversion. 

The testatrix had also 
household goods and other 
articles of furniture, which 
were in the dwelling-house 
on the plantation. 

Blake, the residuary le- 
gatee, claimed by' his bill to 
be entitled to the household 
goods and furniture, and to 
the growing crops, as a part 
of the general residue. 

The Defendants, who were 
beneficially interested under 

(a) 6 East, 604. 



the devise and bequest to the 
two Gibbses, submitted, that 
the emblements passed by 
the words " other live and 
dead stock on the plant- 



ation. 



»f 



Mr. ShadweU and Mr. 
Sanders, for the Plaintiff. 

'^ Live and dead stock" 
are not words, which, in their 
natural import, include grow- 
ing crops; and when con- 
nected by the word " other" 
with the articles previously 
enumerated, they must be 
considered to denote things 
ejusdem generis, 

Mr. Sugden and Mr. 
Lynch, for the Defendants 
beneficially interested under 
the bequest to the two Gibbses. 

Cox V. Godsalve(a), and 
West V. Moore (b), prove that 
a bequest of ** the stock on a 
farm" will pass the growing 
crops. In Steward v. Cotton ♦, 

which 

(&) 8 Eatty 539. 



* Reg. Lib. B. 1777. fo. 558. See infra, the case stated from the 
registrar's book. 
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Vaisky 

V. 

Reynolds. 



descriptions which he has used. In no sense was it 
money on security; and, in a reasonable sense, it was 
money in hand, and passed, therefore, to the wife. 

On 



which was heard in 1777 be- 
fore Mr. Justice WUles, and 
Masters Holford, Broxjoning, 
and Orde, a testator devised 
a farm to his wife for life, 
femainder to A. in fee, to- 
gether with all the stock 
which should be upon the 
farm at the time of his de- 
cease, which it was his will 
should be kept up by his 
wife during her life, and go 
along with the farm. A. 
having died, the testator, 
by a codicil, gave the estate 
and the stock thereon, afler 
his wife's decease, to B* The 
wife severed corn, which 
was growing at her hus- 
band's death, and stacked it 
on sthe premises, and died 
shortly aflerwards : and it 
was decreed that her per- 
sonal representative was en- 
titled against the remainder- 
man to an account of the 
growing crops thus severed. 
That decree implied that the 
term <' stock" passed the 
growing crops. *' Other live 
and dead stock" must in- 
' elude every species of stock, 
and is not to be confined to 
stock of any particular kind. 
The word " other" applies 
only to live stock, and not 



to dead stock, for all the ar- 
ticles specifically enumerated 
belong to the class of live 
stock. 

Mr. Shadwell in reply. 

The present case is dis- 
tinguishable from the cases 
cited in two respects. First, 
the language is different. The 
words *' other live and dead 
stock," preceded by an enu- 
meration of specific articles, 
are not so extensive in their 
import, as a sitnple bequest of 
all a man's stock. Secondly, 
in the cases cited the contest 
was with the devisee of the 
land ; and as emblements are 
part of the personal estate, 
the presumption will be in 
favour of a legatee, who 
claims them as personal es- 
tate, rather than of a devisee 
of the land. Here the ques- 
tion is between a specific le- 
gatee and a residuary legatee. 

Lord GrFFORD, Master 
of the Rolls. 

The two cases, which have 
been cited, prove, that the 
emblements are part of the 
stock, and will pass under 
the description of stock on 
a farm ; and I cannot help 

thinking 
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On the second question it is to be observed, that, in 
the case of Cox v. Godsalve^ where the words of the gift 
to the executor were " stock of my farms," there were 
other words in the gift which comprised all personal 

estate* 



1828. 



Vaisky 

V, 

Reynolds^ 



thinking that the claim of the 
specific legatee is stronger 
here than in either of those 
cases, from the circumstance 
of the testatrix having been 
only tenant for life. When 
she gives the other live and 
dead stock on the plantation, 
her evident intention is to 
give every thing connected 
with the plantation, and par- 
ticularly all the stock. As 



to live stock, she had before 
enumerated almost every 
species of live stock, in- 
cluding slaves and cattle. 
Her evident intention being 
to pass all the stock on the 
farm, I must declare the 
Defendants entitled to the 
emblements. 

The household goods and 
furniture belong to the Plain- 
tiff. 



STEWARD V. COTTON. 

Coram Willisy Justice, and Masters Holfordy Brotvningf 

and Orde* 



1777. 
May IS. 



and effects real and personal, A testator de- 

after payment of his debte y^»«af?J«n 

, , "^ . ^ , . .« , to hw wife for 
and legacies, to his wife, her ijfg^ remainder 

heirs, executors, adminis- to A. in fee, 

trators, and assigns. TtoJk^IJhJh 

A. having died, the tes- ghould be on 

tator, by a codicil reciting it at the time 

hi, death, gave the farm and I'^ht:^ 

the stock thereon, after the his will should 

decease of his wife Elizabeth ^ kept up by 

PVmshaw, to Nathaniel Cot. J|fr Hfe,S"^ 

ton. By the same codicil he go along with 

bequeathed ^® ^*"" » ^'^d 

he bequeathed 

the reiidue of his estate and effects, real and personal, to his wife absolutely. 

The testator died in Jufy ; the wife, having severed the growing crops and stacked 

them on the farm, died in the following September ^ when the remainder-man entered 

and took possession both of the farm and of the crops which had been so severed : 

Held, that the personal representative of the wife was entitled to those crops. 

Vol. V. C 



A testator devised a cer- 
tain farm in Folding to his 
wife Elizabeth JVillshato for 
life, remainder to A. in fee, 
together with all the stock 
which should be on the farm 
at the time of his decease, 
which, it was his will, should 
be kept up by his wife during 
her life, and go along with 
the farm: and he bequeathed 
all the residue of his estate 
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V. 

Heynoum. 



estate* And in West v. Moore^ where the words of the 
gift to the executor were, *^ stock upon my farm," the 
whole personal estate of every nature and kind was, in 
terms, comprised in the gift. These cases were between 
the executor and the devisee of the land ; and the rule 
is, that, although crops on the ground are personal estate, 
and, generally speaking, pass to the executor, yet, as 
between the executor and the devisee, the devisee will 

take 



bequeathed his household 
goods, plate» and lioen in his 
house at Marloto to his exe- 
cutor Barnidistotiy in trust to 
permit his wife to have the use 
thereof during her life, and, 
after her decease, upon trust 
for Cotton absolutely. 

The testator died on the 
4th of July 1771. The widow 
entered into possession of 
the farm, and severed the 
growing crops, and housed 
or stacked them on the farm. 

On the 29th of September 
1771 she died : and, on the 
following day, Coiton entered 
upon the farm, and took pos- 
session of the corn and grain 
which had been severed by 
the widow. 

The bill was Rled by the 
personal representative of the 
widow, and prayed an ac- 
count of the crops so cut 
and severed. 

Cotton insisted by his an- 
swer, *' that the crops of 
grain and other things se- 
vered from the premises by 



the widow Elizabeth WiU* 
shatVf were, by virtue of the 
codicil, the property of him 
the Defendant. 

The decree was as fol- 
lows : — " The Court doth 
declare, that the Plaintiff, 
as the personal represent- 
ative of Elizabeth fVillshaWy 
the testator's widow, is en- 
titled to all the stock of 
corn and grain on the farm 
called Foldingy from the 
time they were cut and se- 
vered by the said Elizabeth 
JVillshatv ; and this Court 
doth order that it be referred 
to the Master, &c., to take 
an account of the corn and 
grain so cut down and se- 
vered, and of the money 
produced by the sale there- 
of, come to thje hands of the 
Defendant, Nathaniel Cot- 
ton, or of any person, &c., 
and that what shall be found 
due on such account be paid 
by the Defendant to the 
Plaintiff." 

Reg. Lib. 1777. B. 568. 
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tate them with the land, unless the intentton of the 
tesDMor appears to be otherwise. In these two ttts^ 
such intefntioin seems to have been inferred, rather be- 
muse the executor was plainly meant to take the whole 
personal estate, than from the mere force of the words 
** stock of mjrfarm," or " stock upon my farm." In 
the present case, the gift in question to the wife com*- 
prises only some parts of the personal estate, and *^ all 
my farming stock," in common and popular language, 
does not include crops on the ground ; and the wile, 
therefore, is not entitled to them. 



1826. 



Vaiskv 
Reynolds. 



GREGG V. TAYLOR. • 

npHIS was a motion for a new trial, directed by the 
Master of the Rolls for the opinion of a jury, 
whether certain persons named as Plaintiffs, together 
with one Maty Freemantlej were second cousins, onoe re- 
moved, of the deceased Mr. Osgoode. Mary Freemantk 
had at first been included as a Plaintiff; but, it being con- 
sidered that her husband was a material witness, an ap- 
plication was made to the Master of the Rolls to omit her 
name as a Plaintiff, in order to avoid the formal objection 
to die husband's testimony, which would arise from that 
drcimiatance : and the Master of the Rolls acceded to 
that amplication, expressly stating that he made the 
•rder widioat prejudice to any legal objection to the 
leatiflsony of William Freemantle the husband. 



Rolls. 

Jti/5f4. 

Where the 
wife is one of 
several per- 
sons claiming 
to be entitle, 
as next of kin, 
to share in 
residuary pro- 
perty, which 
IS under the 
administration 
of a court of 
equity, the 
husband is not 
a competent 
witness, upon 
an issue, to 
prove her con- 
sanguinity to 
the testator. 



The bill was filed for the administration of the pro- 
perty of the testator ; and the question to be tried in 



• Vide ^Rmnll^ 219. 
C 2 



the 
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1828* the issue arose in consequence of the death of the resi- 
duary legatee nine days before the death of the testator. 
Prior to the trial of the issue, William^ the husband of 
Mary FreemantUj assigned all his interest in the pro- 
perty of the testator to his grandchildren, and, at the 
trial, he executed a release to the executors of the 
testator. 

The issue came on to be tried at Winchester at the 
last Spring assizes, by a special jury, before Mr. Justice 
Littledale. A verdict was found in favour of the Plain- 
tiffs ; and the learned Judge reported that he was not 
dissatisfied with the verdict. 

A new trial was now moved for upon two grounds : 
first, because the learned Judge had admitted William 
Freemantle as a witness ; secondly, because, even if he 
were a good witness, the verdict was against the weight of 
evidence. 

Mr. Selwytij Mr. Jeremy^ and Mr. Cooper^ for the 
motion. 

Mr. F. WilHamSf Mr. Serjeant Merewether^ Mr. Lovatj 
and Mr. Mannings contra. 

In support of the first ground, the case of Dams v. 
Din*woody {a) was cited. The purpose, it was argued, 
for which the evidence of the husband had been 
tendered, was, to prove that his wife was entitled to a 
share of the residuary fund ; and his release and assign- 
ment, though they might annihilate her legal right, 
could not afflict that equitable interest which this Court 
acknowledged and protected. The residuary fund was 

to 

(a) 4 T. R. 678. ^ 
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to be administered in this suit; and 'NLrs. Freemantl^s 
right to a settlement out of her share (if she should be 
entitled to any share) would be enforced against her 
husband and all who claimed under any instrument 
which he might execute. Her equity, arising out of the 
acknowledged law of the Court, was as substantial an 
interest, as if it had been created by a conveyance to 
her separate use. It had been decided, in Davis v. 
Dirvoooodyy that the evidence of the husband could not 
be received, where the latter species of interest was in 
question ; and the same rule must apply to the former. 



1828. 




On the other hand, it was insisted, that there was no 
resemblance betwen the wife's equitable right to a settle- 
ment, and the interest which a married woman took 
under a conveyance to her separate use. The former, 
in fact, could not be considered an interest ; it was an- 
nihilated by a mere form of words, without the execution 
of any instrument or conveyance. Courts of equity had 
acquired the habit of refusing to lend their aid to give 
the husband possession of the wife's fund, unless a pro- 
vision were made for her and her children, or the right 
to such a provision were waived by her consent in 
court; and, unquestionably, they had full authority to 
prescribe the terms on which alone they would consent 
to interfere. But their refusal to lend their aid, though 
advantageous to the wife, was very different from the 
existence of a positive interest in her. 

The Master of the Rolls. 

It b a settled rule of law, proceeding upon sound 
policy, that husband and wife cannot be witnesses for or 
against each other : and the case of Davis v. Dinwoody 
has decided — what, indeed, was clear in principle — 
that it makes no difference, whether the interest of the 
husband or wife, to be affected by the testimony, is l^al 

C 6 or 
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liBiSS* or equitably. Tlie case of Davis v. Diivmood;y had this 
circamsl^iice, — thai the husband's testimony, in support 
of the wife's interest, was directly opposed to his own 
iBtjerest, and would have fixed him personally with the 
debt, whicb otherwise would have been satisfied with his 
wife's property* But the rule was still held to apply* 
In the present case^ this Court, having taken upon itself 
the a^Iministration of that property, to a part of which 
Marif Freemantle claims to be entitled as one of the 
second cousins, once removed, of the testator William 
Osgoodej she has a clear equitable interest, unaffected by 
the assignment and release of her husband, and of which 
sbe can be deprived only by her own consent in open 
court, or by commission, after the amount is ascertained. 
In support of that interest the husband was not a comr 
petent witness, and his evidence must be rejected. 

Rejecting his evidence,, there remains no testimony by 
which the precise degree of consanguinity between the 
claimants and the testator can be ascertained, unless it 
be assumedi that, when the will of the testator's father 
speaks of his cousins Richard Osgoode of Woodman's 
Greetiy and William Osgoode of Hartley Wood, it must 
be intended that he means to describe them as first 
cousins. I can find nothing in the context of the will 
to afford that inference; and the term cousin^ in common 
and popular language, is of too extensive a signification 
to be so limited, without an explanatory context. The 
parties must, therefore, proceed to a new trial of this 
issue. 
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RULE OF PRACTICE. ^^ 

AT the sitting of the Court, the Master of the Rolls Rule of [Mnu> 

Stated, that the attention of the Lord Chancellor Rolls ~thaK» 

and the other Judges of the Court had lately been called in future, not 

to the subject of motions for the new trial of issues two counsel 

directed by the Court ; that it appeared to have become jl>»ll 1>® 

. . heard in sup- 

a practise on such motions, to employ four or five coun- port of a mo- 
sel on each side; that such a practice was a great n^Ji trial of 
grievance to the parties in point of expense; that it an issue, nor 
must be admitted, that it tended to occupy more of the ^^ ^q,^ 
time of the Court than the interest of the parties re* number in 
quired ; that, upon these considerations, the Lord Chan- 
cellor and the other Judges concurred in opinion, that 
it would be fit in future, that not more than two counsel 
should be employed in support of a motion for a new 
trial, and not more than the same number in opposition 
to it ; and that he, the Master of the Rollsj had authority 
to declare, that such was henceforward to be the rule of 
practice in each branch of the Court. 



On several occasions, since this rule was promul- 
gated, more than two counsel have been heard, in the 
Lord Chancellor's Court, in support of and against ^a 
motion for the new trial of an issue. 
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Rolls. 
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A testator 
gives to his 
wife an an- 
nuity of 100/. 
and the sum 
of 1000/.« 
which he con- 
siders will, 
with the pro- 
perty which 
she IS entitled 
to after his 
death, make 
up to her an 
income of 
2500/. a year; 
in fact, those 
gifts make up 
her income 
only to 1800/. 
a year: she 
is entitled to 
have the de- 
ficiency sup- 
Elied out of 
is residuary 
estate. 



TREVOR V. TREVOR. 

JOHN Viscount Hampden made his will, inter alia, 
in the following words: — "I give and bequeath 
to my dear wife Harriet Lady Hampden^ the remaining 
term in my house in Berkeley Square^ and the stables 
and offices thereto, together with all furniture, useful 
and ornamental, usually contained in my said house, 
whether linen, china, glass, wines, or other effects, not 
otherwise hereafter disposed of, and also with all such 
English^ French^ and Italian books as she shall choose, 
and all my pictures and framed drawings, together with 
all my carriages, coach and saddle horses, harnesses, 
and things thereunto belonging, and all such silver 
plate as belonged to either Dr. or Mrs. Burton^ and my 
silver tea-urn, and tea and coffee-pots, spoons, knives 
and forks, sugnr-tongs, four flat and two pair of such 
high candlesticks as she shall choose, except the large 
pair, on which, by mistake, my arms with supporters 
are engraved, a silver bread-basket, two of the smaller 
waiters, cruet, and salt-cellars, and all my plated arti- 
cles ; together with all jewels, watches, and trinkets not 
otherwise hereafter disposed of: And I further give and 
bequeath to my said dear wife an annuity of 100/. during 
her life, and the sum of ] 000/. to be paid to her within 
thirty days after my decease. And I hereby express 
my conception and belief, that, together with the above 
bequests, the landed property, to which by our tnarriage 
settlement she will succeed upon my death, the money 
standing in her name in the funds (which or so much 
thereof as may be necessary for making up to her an 
annual income of 2500/., as hereafter mentioned, I hereby 
give and bequeath to her), and with her jointure, which 
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is in the funds in trustees' names, will produce to her 
an income of more than 2500/., which, I know, will most 
amply supply all her very moderate wants and wishes, 
or I would give her more," 



1828. 




On the hearing of the cause, it was referred to the 
Master to inquire, what was the annual amount of the 
landed property to which Lady Hampden was entitled 
by her marriage settlement, of the money standing in 
her name in the funds, and of her jointure which was in 
the funds. The Master having reported that the annual 
amount of these properties, adding to it the annuity of 
100/., and the interest of 1000/. given by the will, would 
not exceed altogether 1800/., two questions were raised : 
First, whether Lady Hampden was entitled to have her 
income made up 2500/. per annum oqt of the testator's 
residuary estate; and, secondly, whether the annual 
value of the house in Berkeley Square was to be com- 
puted as part of that income. This house was held by 
the testator on a lease, of which, at his death, about 
fourteen years were unexpired. 

Mr. Pembertofiy for Lady Hampden. 

The purpose of the testator was,. to insure to his wife 
an income of 2500/. a year : for he expresses his belief, 
that his bequests, together with certain other property, 
will yield her that sum annually ; and he declares, that 
his only reason for not raising her income above 2500/. a 
year is, that he knows her wants to be so moderate that 
she will not require more. It happens, however, that 
he has made an erroneous estimate of the annual value 
of some portion of the property which Lady Hampden 
takes : so that there is a deficiency of about 700/. a year. 
But where the intention to give benefits of a certain 
amount is clear, the Court does not permit the legatee 
to be disappointed by the erroneous estimate of the 

testator. 
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testator. Milner v. Milner {a\ Whitfield v. Clements. (6)* 
Id a late case of Pickford v. Randall before the Vice-* 
Chancellor, a father by his will, reciting that his son- 
owed him 16,000/., bequeathed to him 55002. of the 
debt, and directed the residue of the debt to be paid by 
instalments. The son alleged, that he was indebted to 
his father only in 11,000/., and that, the intention of the 
testator being to give him a benefit of 5500/., he was 
entitled to retain the full amount of that sum from the 
11,000/. It was referred to the Master to inquire, 
whether the testator had fallen into the alleged mistake. 



The annual value of the house in Berkeley Square 
cannot be included as part of the income of 2500/. The 
house was for the personal occupation and enjoyment 
of Lady Hampden^ and was not meant to be converted 
into a source of pecuniary benefit. The gift of it 
occurs among a great number of specific bequests of 
various articles, which could not. possibly be regarded 
as yielding income : and as there was a probability that 
the term would expire in Lady Hampden^s lifetime, it 
was the less likely that its annual value should be consi- 
dered as a portion of the permanent income which was 
to be secured to her. 



Mr. Barber^ for the Plaintiff. 

In Milner v. Milner the testator declared in express 
words, that he designed 10,000/. for his daughter's for- 
tune, and the Court rectified his miscalculation, in order 
to give her the 10,000/. ; but there is here no gift to Lady , 
Hampden of 2500/. a year. TTie other authorities, which 
have been cited, refer to cases of specific legacies. Here 
the testator makes certain bequests in his wife's favour ; 
he expresses his belief that those bequests, together with 

other 
(a) 1 Vet. sen. 106. (&) 1 Mer. 40S. 
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olber property to which she will be entitled, will mfdcor 
up more than 2600L a year ; and he adds, that, if he 
did not know what was thus secured to her to be 
more than equal to her wishes, he would give her more. 
The words which he has used cannot be strained further 
in Lady Hampden*s favour than if he had said, ^^ If 
2500/. a year were not enough for her very moderate 
wants, I would give her more than I have done." The 
language of the will is not sufficiently precise to justify 
the Court in throwing a burden of 700/. a year on the 
testator's residuary personal estate. Smith v. Maitland{a% 
Hotham v. Sutton, (b) 
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If Lady Hampden is entitled to have her income 
made up to 2500/. a yeer, the house must be included. 
The words, *' together with the above bequests," will in 
fact be rejected, if the principal of those bequests be 
excluded from the estimate. 

Mr. Homcj Mr. Skirraw^ and Mr. Stuart, for some of 
the Defendants. 



The Master of the Rolls. 

The house in Berkeley Square, together with the fur- 
niture and its other contents, which are enumerated in 
the will, were plainly intended by the testator for the 
personal use and enjoyment of Lady Hampden, and were 
not considered by him as part of her income. 

The other part of the will may be read thus : — ** I con- 
sider that the income, to which Lady Hampden will be 
entitled after my death, will, with the addition of an an- 
nuity of 100/., and the interest of 1000/., which I now 
give her, make up 2500/. a year, which I know will 

supply 

(a) 1 r«.jun.56«. iff) 15 Vet.3\9. 
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supply all her moderate wants, or I would give her 
more. His expressed intention, therefore, is, to give 
her so much as will make up her annual income 2500/. ; 
and his miscalculation cannot defeat that intention. 



It is to be observed, that his intention was, that she 
was to have 2500/. and no more ; and if the money 
standing in her name in the funds, with the other pro- 
perties to which she was entitled at his death, and the 
annuity of 100/1, and tlie interest of the 1000/., had ex- 
ceeded the 2500/. a year, she would have been put to 
her election between that excess of income and the 
annuity of 100/. and the 1000/. 



Declare, therefore, that Lady Hampden is entitled to 
have the 700/. a year deficiency made up out of the 
testator's residuary estate. 
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CHISSUM V. DEWES. ^'»'-"- 

HE trustees of Great Dover Street^ by lease dated The unex- 



the 16th of March, demised a house to Dexoes for J'^^iJe'^d' 
the term of fourteen years, to commence from the 10th the goodwill 
of October 1812, at a yearly peppercorn rent; and in ^tablbh^hi 

it they covenanted, that the lessors would not, at the it> were sold 

r .L . 1 1 • .1 1. J in a creditor's 

expiration of the term, make any claim on the bead gui^^ ^^th the 

landlord for any benefit of renewal. Dexvesy who carried con*®"^ of a 

. person with 

on the business of an upholsterer on the premises, de- whom the 

posited his lease with Dickenson as a security for a jease had been 
^ "^ deposited as a 

debt. security, and 

broui;ht a 

price less than 

A creditor's suit having been instituted, after Dewes*s i^e amount of 

his debt * 
death, for the administration of his assets, the lease of Held, that the 

the house, with the cood-will of the business established ^"i^ble 

* mortgagee 

in it, was, in 1823, put up to sale under the decree and was entitled 

with the concurrence of Dickenson's executor. Of the '^ J® ^*^®*® 

ot toe pur- 
term, only three years and one quarter were then unex- chase money, 

pired. The lease and the good-will were sold for 1000/., w^fro^ the* 
which was much less than the amount of the debt due to v^lue of the 
Dickenson ; and the money was paid into court, to abide from the'value 

the result of the claim of the equitable mortn^afifee. of the lease in- 

^ ° ° dependently 

of the good- 
Mr. Bickersteth and Mr. Heberden, for the Plaintiflf. ^*^* . . 

nistrator does 
Mr. Home and Mr. Wilhrahaniy for the personal re- rfght^f re" 

presentative of Dewes. tamer by pay- 

Q mg the assets 
^" into Court. 
"Where the fund in Court is insufficient to discharge the administrator's debt, hb 

right of retainer will prevail against the PlaintifPs right to hare the costs of the 

suit satisfied. 
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1828. On behalf of both Plaintiff and Defendant it was 

urged, that the equitable pledge extended only to the 
lease, and not to the good-will of the business carried on 
in the premises ; that the good-will had been expressly 
included in the sale ; that, in fact, the greater part of the 
purchase-money had been given for the good-will ; that, 
therefore, it ought to be referred to the Master to de- 
termine what proportion of the 1000/. was to be con- 
sidered as the purchase-money of tiie lease, and what 
proportion of it as the purchase-nK)ney of the good-^will ; 
and that only the former portion of the fund ought to be 
paid to the equitable mortgagee. 

Mr. TredovCf cotUrd^ for the executor of Dictetison. 

The Master of the Rolls. 

The good-will of the business is nothing more than 
an advantage attached to the possession of the house ; 
and the mor^gee, being entitled to the possession of 
the house, is entitled to the whole of that advantage. I 
cannot separate the good-will from the lease. 



The whole of the proceeds of the sale was ordered to 
be paid to the mortgagee. 



A part of the general personal estate had been paid 
into court by the administrator, and another part of it 
remained in his hands ; but there was a debt due to him 
from Dewesj greater in amount than both funds. He 
claimed, by virtue of his right of retainer, to keep what 
was in his hands, and to have the whole fund in court 
paid to him in satisfaction of his debt. 

There 
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There were no other assets to satisfy the general 1828. 

body of creditors, or even to pay the costs of the chimum 
Plaintiff. o. 



Mr. Bickersteih submitted, that, as to the assets in 
court, the personal representative lost his right of re- 
tainer by having parted with the money, and, at all 
events, that his right of retainer could not prevail against 
the Plaintiff's right to have tlie costs of the suit de- 
frayed out of the fund which his suit had brought into 
court. 

Hie Mast£R of the Rolls was of opinion, that the 
administrator's right of retainer was not aflfected by the 
circumaunce of his having paid the money into courtt 
and that the Plaintiff was not entitled to have his oosls 
satisfied out of a fund to which the right of retainet 
extended. 

Afterwards the administrator consented, that the Plain* 
tiff should have his costs out of the fund in court. 



Dbwes. 
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Rolls. DAWES v. SCOTT. 

Jufy S5. 

Personal ^T^HE testator, John Dawes^ by a will bearing date the 

ewm t^^ ^^^^ ^^ ^agftt^ 1812, devised his estate at High- 

from the pay- bury in manner therein mentioned ; but did not, by that 

without ex- ^'''» devise any other part of his real estate, or in any 

press words to manner affect his personal estate, 
that effect, 
upon the clear 

intention of The testator, by another will, bearing date the 2Sd 

the testator. ^ ^ \. . , . . .» i i . ^ 

of June 1818, confirmed bis prior wiiJ, and devised 

his estate at Chatieyaooodj and all his plate, linen, 
books, pictures, and other household furniture and 
effects which should belong to him at the time of his 
death, except such articles of plate and other per- 
sonal effects as his trustees should think proper to 
select, in order that they might remain in his family, 
upon trust to be sold, and, out of the monies to be pro- 
duced by the sale, in the first place to pay and satisfy 
all his just debts, funeral and testamentary expenses and 
legacies. He then gave several pecuniary legacies ; and 
in case, after paying and satisfying his said debts, funeral 
expenses and legacies, there should remain any surplus 
of the monies to arise by such sale, he directed his 
trustees to pay the same to his brother Robert John 
Dawes ; and he thereby declared, that the monies to 
arise as aforesaid should be the fund primarily applicable 
to the discharge of his said debts, funeral and testa- 
mentary expenses, and legacies. The testator then 
devised his estate in the county of Westmoreland^ to his 
brother Robert John Dawes for life, with remainder in 
strict settlement to his children, with divers remainders 
over: and he directed that the articles of plate and 
effects, which should be selected by his trustees as afore- 
said. 
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ttud, should go as heir looms with this estate. And as 1828* 
to all other his lands, tenements, and hereditaments, and 
real estate not thereinbefore devised, nor devised by hia 
will of the 18th of August 1812, and all monies, stocks, 
fiinds^ and securities for money, and all other his per^ 
sonal estate and effects not thereinbefore bequeathed, he 
gave the same to his brother Hobert John DceweSf his 
heirs, executors, and administrators. 

The testator afterwards made a codicil, reciting thef 
devise and bequest, in his second will, of his estate at 
CharleyxDOod and of his personal estate on trust to be sold* 
By this codicil, after stating that, amongst the debts to be 
paid out of the produce of the sale, it was his intentloB 
that all charges upon or affecting his Highbury estate 
should be included, and reciting that his brother Robert 
John Dawes had died, he gave to his brother Harry 
Dawes all the surplus or residue to arise from the sale 
aforesaid, which he had before given to Eobert John 
Dawes^ and also all his other messuages, lands, heredi- 
taments, and personal estate by the said will also given 
to the said Robert John Dawes. He then gave an ad- 
ditional pecuniary legacy of .2000/.^ directing that it 
should be paid out of the produce of the said sale, and 
that such monies should be the primary fund for pay- 
ment thereof: and he declared, that, in case the 
monies arising from the said sale should be insuffi- 
cient to pay and discharge his just debts, funeral and 
testamentary expenses, and legacies bequeathed by hia 
will of the 2Sd ofjwie 1818, and that codicil, including 
the charges on the Highbury estate, he thereby charged 
his Highbuty estate with the payment of so much money, 
as should be requisite to make good the deficiency. 

The produce of the sale of the Charleywood estate^ 

and of the articles directed to be sold therewith, was not 

Vol. V« D sufficient 
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1828. sufficient to pay the testator's debts, funeral and testa- 
mentary expenses, and legacies : and the question was, 
whether the monies, securities for monies,' and other 
personal estate, given by the will of the 2Sd of June 
1818 to BcbertJohn DaweSj and by the codicil to Henry 
DaxoeSf should not be applied to make good the defi- 
ciency, before recourse was had to the Highbury estate. 

Mr. Treslavej and Mr. Duckworth^ for the Plaintiffs, 
argued, that, according to the principle laid down in 
Bootle V. BlundeU{a\ the HigfUnny estate was a se- 
condary fund for the payment of the debts, funeral 
expenses, and legacies, which, in the event of the de- 
ficiency of the primary fund, was to be applied in ex- 
oneration of the personal estate. 

Mr. Bickerstethy and Mr. Purvisj for the devisees of 
the Highbury estate, contended, that the Highbuty estate, 
though charged, was charged only as aipciliary to that 
which was the natural fund for the payment of debts 
and legacies. 

The Master of the Rolls. 

It is not necessary that there should be words ex- 
pressly exempting the personal estate, if the instruments 
afford a clear intention on the part of the testator that it 
should be exempted. The Charleywood estate, and the 
articles to be sold therewith, are expressed to be the 
primary fund ; and the plain intention of the testator 
is, that the Highbury estate should be the secondary 
fund. 

(a) 1 Mer. 193. 
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GREEN i;. JACKSON. R^lu- 

July 25. 

JOSEPH CHAPMAN, by his will, dated the 7th of Where a tc 
Febmary 1816, after bequeathing to his wife a sum Sl^^d^ 
of 200/. and certain specific articles, gave all his per- personal estate 
sonal estate and effects to Thomas Jackson, George Greene and his debu 

toocMf, Thomas Hugall, and John Hudson, their executors *°^ legacies 

J . . , . to be thereout 

or administrators, upon trust to pay some legacies, pfud, includ- 

There followed specific devises of parts of his real »"gcertoin 

'^ . ^ chantable le- 

estate, intermingled with bequests of sums of money ; gacies, and 

after which the testator devised certain tenements, par- ^j^ of'th^ 

ticularly described, ^^ and all other my real estate mixed fund to 

whatsoever, and wheresoever situate, not hereinbefore the failure of 

specifically devised as aforesaid, unto my said trustees ^^ charitable 
— — _ les^cies as tar 

Thomas Jackson, George Greenwood, Thomas Hugall, as they would 

and John Hudson, their heirs and assigns, upon trust ^^^^^ the real 
that they my said trustees, or the survivors or survivor enure to the 
of them, or the heirs or assigns of such survivor, shall and^^' ° * 
and do, as soon as conveniently may be after my decease, 
sell and dispose of all such my said last-mentioned real 
estates for the best price or prices that can be reasonably 
bad or gotten for the same ; and it is my will and mind 
that all the monies to be received by my said trustees by 
sale of all my said above-mentioned real estates, and by 
virtue of the bequests of my said personalty, and all 
other my monies which may come to their hands, after 
my debts and legacies, and the two several sums directed 
to be sunk by way of annuity, and all costs, charges, 
and expenses attending the execution of this my will, 
are paid, satisfied, and provided for, shall be by them 
my said trustees placed in one of the banking-houses 
in HuUf till the whole can be collected and got in, 
except the 4000^ part of my personalty, arising from 

D 2 Messrs. 
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Messrs. Brooke and Pease and Mr. Richard Thompson*% 
mortgages, and also except the 2000/. of which my wife 
is also to receive the interest during her life or widow- 
hood, and which two sums are to be applied by my 
trustees, on the death or marriage again of my said 
wife; and after the amount of such money is ascertained, 
and the same lodged at interest in one of the banking- 
houses in HuUy as above mentioned, I direct that my 
said trustees^ or the survivors or survivor of them, or 
the executor or administrator of such survivor, shall or 
do, on the death or marriage again of my said wife, but 
not before one of those events shall have taken place, 
put into the hands of the vicar, &c. ;" and then came 
directions to pay considerable sums for particular cha- 
ritable purposes. ^^ And I do direct," continued the 
testator, ^^ that my said trustees, or the survivors or sur- 
vivor of them, or the executors or administrators of such 
survivor, shall and do, on the death or marriage again of 
my said wife, but not before one of those events shall have 
taken place, pay and apply all the residue of the monies 
which shall tlien be in their hands, after full satisfaction 
and discharge of the aforesaid several payments and be- 
quests as above mentioned, unto and among all and every 
the children who shall be then living of my said half- 
nephews Thomas Chapman^ William Chapmany Philip 
Chapman^ and Thomas Sutton, my said late balf-nephews 
Samtiel Chapman and John Chapman, and my said half- 
liieces Eleanor Chapman, Mary Wells, Ann Oaotony 
Susannah Simpson, Ann Briggs, Margaret Fields, Ann 
Gray, Eleanor Adi, in equal shares, to be paid at their 
respective ages of twenty-one years, with interest in the 
meantime towards their support." 



The bill was filed by the next of kin of the testator^ 
one of whom was also his heir at law. 



It 
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It was admitted that the charitable legacies &iled in 
the proportion which the produce of the real estate 
bore to the produce of the personal estate; and the 
question in the cause was, Whether that failure enured 
to the benefit of the heir at law, or of the next of kini 
or of the persons described in the residuary gift. 

Mr. Jgarf Mr. Preston, and Mr. Duckworth, for the 
Plaintiffs. 

To the extent to which the legacies, that have failed, 
would have fallen upon the produce of the real estate, 
tliere is no disposition of the beneficial interest in that 
produce; that portion of the fund, therefore, must go 
to the heir at law; and in his hands it will have the 
character of personalty. Jofies v. Mitchell {a\ Attorney^ 
General v. Johnstone (6), Davers v. Dewes (c), Collins v. 
Wakeman {d\ Hutcheson v. Hammond, {e) 



IS2S. 




The case of Gibbs v. Ramsey {g) is in words almost 
the same with the present ; and there Sir William Grant 
9ajSj ^^ Such part of the real estate^ as is given to 
charitable purposes, belongs to the heir at law, and does 
not go either to the next of kin or the residuary legatee.** 
Durour v. Motteux{h) is an anomalous case, which is 
not reconcilable with the current of authorities ; and the 
language, upon which the question arose there, is different 
from that which thb testator has used. 



Mr. PepySf for the widow of the testator, contended 
against the claim of the residuary legatees. 

The 



(a) 1 Sim. 4- Situ S90. 
(6) Ambler, 577. 
(c) 5 P. Wms. 40. 
{d) 9 Vei. jun. 6S3. 
(e) 3^. C.C. ISS. 



(g) 2 K. 4- B. 294. 

(A) 1 Krf.8en.5Sl.; butsuted 
more correctly in the note^ 1 
4- Stu. 292. 



D 3 
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1828. The counsel for the residuary legatees were not called 

Grxbn upon to support their case. 



V, 

Jackson. 



The Master of the Rolls. 

The testator, Joseph Chapman^ devised his real estates 
to three trustees, to be sold, and the produce thereof 
together with his personal estate, to be applied in pay- 
ment of his debts and legacies, and, amongst others, in 
payment of several charitable legacies, and directed 
that the residue of the monies which should remain in 
the hands of his trustees, who were also named his exe* 
cutors, after full satisfaction and discharge of the afore^ 
said several payments and bequests, should be divided 
between certain persons described in his will. 

It is perfectly settled, that, if a testator directs his real 
estate to be sold, and the produce, or any part of it, to 
^be applied for a particular purpose only, and that pur- 
pose fails, the money intended for that purpose retains 
the quality of real estate, and belongs to the heir. But 
here the testator had a purpose ulterior to the payment 
of his legacies, namely, the purpose of division among 
the several persons described in his residuary gift. The 
case of Gibbs v. Bumsey is principally relied upon for 
the heir; but the facts of that case are not distinctly 
stated, and the argument there turned upon another 
point The case of Durour v. MoHeux is precisely in 
point ; and, upon the authority of that case, as well as 
upon principle, my opinion is, that the failure of the 
charitable legacies here enures for the benefit of the 
persons described in the residuary gift, and that no dis- 
tinction can here be made between that part of the 
residue which has arisen from the real estate and that 
part which has arisen from the personal estate. 
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FOWLER V. RICHARDS. ^"^ 

John smith, by his will, made a specific dis- A. appoints 
position of certain sums of stock, standing in the ^l^ro^ his 
name of the trustees of his marriage settlement, and to ^U in the 
which, subject to the life interest of his wife therein, he court; ^., the 
was entitled absolutely. He died in 1776; and, upon ^^°§.®*" 
the death of his wife, in 1820, the Plaintiff, the legatee having' ap- 
who derived his title under the will of John Smith, filed ^^^f'^^ 
his bill for a transfer of the stock against Richardsy who C. proves B.^t 
was the personal representative of the survivor of the conristory 
trustees. At the hearing of the cause, the Defendant court of Zon- 
objected, that the suit was defective, because there was personal re- 
no personal representative of Smith before the court. PJ«jentative 
The objection was allowed ; and the cause was ordered 
to stand over, with liberty to the Plaintiff to amend his 
bill by adding parties. 

John Smith had appointed five executors, of whom 
only Lovell and Morgan proved his will; and they 
proved it in the prerogative court of Canterbury. Lovell 
had been long dead, and it was admitted that Morgan 
was the sole survivor of the five persons named exe- 
cutors in the will. Accordingly the bill was amended 
by making Morgan a Defendant ; but shortly afterwards 
he died, having made a will, by which he appointed 
George Webber and Maria Matthews his executor and 
executrix. They proved his will in the consistory court of 
the bishop of Landaffs but, as their testator had not 
bofna notabilia out of the diocese of Landaffs they did 
not obtain probate in the prerogative court. In this 
staUi of circumstances, the Plaintiff, ui order to make 
the stiit perfect, filed a bill of revivor and supplement 

D 4 against 
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against Webber and Maithewsy as the personal represent- 
atives of the original testator, Smith. 

At the hearing of tlie cause it was objected, that 
Webber and Matthews were not the personal represent- 
atives of Smithy because they had not proved Morgan's 
win in tbe prerogative court. Morgan was the executor 
€tf Smith by virtue of a prerogative probate; and it was 
contended that ihe chain of repi^sentations could be 
maintained <ki\y by k succession of probates A*om tbe 
9Mf6 ootf rt. 



Mr. tJ. Martiny for the PlaintifT. 

Mr. Garratty for tl)e 'Defendant. 

T^e Master of the Rolls directed, that 'the cause 
should stand over, in order that the opinion of a civilian 
might be taken, and that inquiry might be made as to 
the practice and doctrine of the ecclesiastical courts on 
the subject 

A case was accordingly submitted to Dr. Lushington-; 
foid his opinion was, that Webber and Matthews had not 
clothed themselves with the legal character of personal 
representatives of John Smith * ; but it was admitted 
that there was no express authority upon the question. 

The 



* The opinion Wat as foUowB : 
** The original probate of •To&n 
Smithes will was from the prero- 
gative court. Morgan, being the 
sole surviving executor, became 
his only personal rq)resentative. 
The executors of Morggn, by 
proving the will at all, put them- 



selves in a situation to bexotn- 
pelled to become the personal 
representatives of John Smith. 
I think, by proving Morgem*s 
will at Landaffy they have not 
clothed themselves with tbe 
legal character of personal r^ 
presentatives to John SmUh; but, 

by 
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The ease being mentioned again, Mr. Preston^ amicus 
curuB^ referred to the dicta in Wankford v. Wankfurd (a), 
aad stated, tbat some civilians thought, that, to complete 
the representation to a testator, it was not necessary that 
his will, and the will of his executor, should be proved 
in the same court. 



1828. 
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The Master of the Rolls was inclined to think that 
the chain of representation was complete, whether the 
wUl of the executor was proved in the same court with 
the will iif the original testator, or in a di£fereitf court 

On 

(a) iSbM-.SSQ.SOS. 



by having thus taken upon them- 
selves the execution of MorgatCs 
will, I think they cannot now 
refuse to prove Morgan*s will 
in Canterbury for the sole pur- 
pose of thereby carrying on the 
diatn of executorship. I do not 
My, that, under Tery peculiar cir- 
cumstances^ theprerogative court 
would not grant to others some 
spedal limited administration; 
tint by virtue of the Landtrf 
•probate tbey cannot act as the 
executors of John Smith, though 
by taking it they have bound 
themselves to take such other 
gnttit as may be requisite from 
anodier court to carry on a legal 
representation to John Smith. 

'* I am of opinion that the 
question as to whether Webber 
«Dd MaUkewi be the personal 
representatives of John Smith, 
has nothing to do with the fact' 
of John Smithes having or not 
Imving property in Landqffi If 
John Smith had property in 
Landaf, his will being proved 
in aiofOerbury^ I think the exe- 



cutors of his surviving executor 
would not, under a handaff 
probate, administer John Smith*% 
effects. I think that, having a 
jLait(/4^ probate only, they would 
not be sued, as the executors by 
representation o£John Smith, by 
a creditor of John Smith, I ap- 
prehend that they must first be 
compelled to prove Morgan*^ 
will in Canterbury, 

** I find no authority upon 
these questions, though I hove 
made search and inquiry. The 
princip]e,upon which my opinion 
is founded, is, that, in order to 
shew that the executor of an 
executor is entitled to admi- 
nister the goods of the first 
testator, it must be shewn by 
legal evidence that he is the 
executor of the deceased exe- 
cutor. Of this probate alone is 
evidence; and I think that a 
Itondaff probate is not evidence 
that the executor of the second 
testator was executor out of 
Landaffr 
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1828« On a subsequent day, the Master of the Rolls held, 

JT' ■ that Webber and Matthews were the personal represent- 

V. atives of John Smith ; and the decree was made accord-* 

RiCHABDS. i„g,y^ 



Rolls. MUTTER v. CHAUVEL. 

June 88. 50. 
July 7. 25. 

Where much HPHE Plaintiff, in 1815, filed his bill, as beitig no-* 

expense had m mJnated by his father, who claimed the equitable 

been incurred , -^ , ^ 

in the suit, right of nomination to the church of Little Slanmore^ 

"earcd^ against the Defendant Ckaui^ly who was the incumbent 
fectiye in form in possession, and certain other persons who claimed 
the Coim'di?' ^^® right of presentation, for an account of the rents and 

rectedthe profits from the time of his nomination, 
cause to stand 
oyer, with 

liberty to file i„ 1Q24, the Plaintiff amended his bill, and stated, 
a supple- 
mental bill to that the equitable right of nomination, which his father 

fo]^ ^® had claimed, had, by the effect of his father's will, and a 

certain deed of release executed by his sisters, become 

vested in him, the Plaintiff: and the amended bill prayed 

that it might be declared that he was entitled to the 

equitable right of nomination. 

At the hearing of the cause, the Master of the Rolls 
was of opinion, without entering into the merits of the 
case, that the title of the Plaintiff to the incumbency of 
Little Stanmoie could not be sustained, by reason of the 
form of the instrument executed by the Plaintiff's father : 
and, it appearing, upon reference to the proofs and ad- 
missions in the cause, that the deed of release from his 
sisters to the Plaintiff, which formed an essential part of 
the Plaintiff's title to the right of nomination which his 
father had claimed, was not executed till the 12th of 

May 
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M(y 1828, the Master of the Rolls was of opinion, 
that the Court could not enter into the consideration of 
the Plaintiff's claim to the right of nomination ; be- 
cause, as the record then stood, a decree, affirming 
his title to the nomination, would have reference to the 
date of the bill, and would affirm title in the Plaintiff at 
that time. But the Master of the Rolls, stating that 
great expense had been incurred in the proceedings, and 
that it would, therefore, be desirable for all parties that 
the question of the right of nomination should be decided 
in this suit, directed the cause to stand over, and that the 
Plaintiff should be at liberty to file a supplemental bill 
for the purpose of regularly introducing the release from 
his sisters. 



18S8. 



MUTTEA 
V. 

Chauyel. 



Mr. Sugden and Mr. Norton^ for the Plaintiff. 
Mr. Home and Mr. Phillimorej for Mr. Chamel. 



Mr. Pepys and Mr. Tinney^ for trustees who con- 
curred with Mr. Chauvel in resisting the claim of the 
Plaintiff. 



44 



CASES IN CHANCERY, 



18S8. 



ROLLB. 

July 25. 

A clerical . 
error in the 
enrolment of 
the specifi- 
cation of a 
patent will be 
amended. 



In re BEDMUND. 

T ETTERS patent for making aad using a certua 
"^ invention were granted on the 9th of Naoember 
1821, and the specification was duljr enrolled* No 
office copy had yet been applied for or delivered out 

The patentee stated by a petition, that, wkhin the last 
month, he had discovered that the copyiAg clerk, in 
engrossing the specification and the plan annexed to it, 
had by mistake transposed the numbers by which, iu 
the specification, reference was made to the plan. His 
prayer was, that this clerical error in the enrolmeoit of 
the specification might be amended. 

Mr. Bcamesj for the petition. 

The Master of the Rolls made the order* 
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FARQUHARSON v, SETON. »»"••• 

Jul^ 2. 4. 6tf 
21. 25. 

TN 1794, the Defendant &/on contracted for the pur- A second in->^ 
-■• chasei at the price of 60,000/., of a plantation called fi"^^^bm\ 

Dttnfermlinej in the island of Grenada^ with the slaves, Grenada, to 

which the 

Stock, and utensils attached to it. An insurrection oi ^^^^^^^^^ 

the slaves, which occurred shortly afterwards, prevented ^"^ incum- 

, braDcer were 

the immediate completion of the contract, and greatly parties de- 
lessened the value of the property ; and an arrangement ^c"***?'** i™- 
was subsequently entered into, by which the purchase- of the deeds 
money with interest, amounting in the whole to 81,900/., ^!^^ filrsTin- 
was to be paid by eleven annual instalments, on the 1st cumbrancer 
o{ October 1797, and the 1st oi October in each of the praying \hat 
ten succeeding years. The first instalment having been ^**® equity of 
paid, the estate was, by indentures of lease and release^ the mortgaged 
dated the 21st and 22d of August 1798, conveyed to ^®™]*^ ij 
Seton in fee, subject to a term of years, for securing to By a decree 
the vendors the remaining ten instalments. suft the auLt 

in Grenada 
In the mean time, Seton had been negotiating for the impeached 

sale of the property to Barclay Farqukarson and John ^®®^ ^^^> *he 

eflect Oi %irhiCu 
M^Pherson^ who carried on business under the firm of was to reduce 

Barclay Farquharson and Co. The first agreement, «o""derab!y 
dated the 10th of March ] 797, and signed by both Farqu- the first in^ 
harson and M'Pherson, fixed the price at 58,860/., payable hg'^thTref^ 
by three instalments at twelve, eighteen, and twenty-four appealed from 

th&t decree tA 

months, exclusive of a further sum of upwards of 5000/. (1,^ privy 

for the gi'owing crops, negroes, supplies, &c. Barclay council, who 

Farquharson and Co. drew bills for the amount on their decree of the 

correspondents in London* and were let into possession ^^^""^ *" f^^" 
* "^ nada, and 

of established the 
deed in ques- 
tion. Before that suit was finally concluded, the mortgagor filed a bill here against 
the first incumbrancer for redemption, praying that the same deed miflht be declared 
void, which had been affirmed by the pnvy council : — his bill was dismissed with costs, 
on the ground that he was concluded by the decree of the privy council from raising, 
in a new suit, the question as to the validity of that instrument. 
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1828. of the plantation. The bills were dishonoured ; and, in 
Farquharson ^^ absence of Farquharson^ who, in the mean time had 

^ ^' left the West Indies and returned to England^ M^Pherson 

Seton 

concluded a new agreement with Seton^ dated the 4th of 

August 1797, and signed by him M^Pherson on his own 
behalf, and also as attorney for Farquharson^ by which 
the price was to be 120,000/., payable by ten successive 
instalments of 12,000/., and secured by a mortgage of 
the estate. In March 1798, it was arranged by Seton 
and Mcpherson, that these yearly payments should be 
divided into two sets of instalments : — one set, amounting 
in the whole to 69,700/., payable on the 1st of October 
in each successive year, and corresponding exactly with 
the ten yearly payments which Seton had to make to 
his vendors; and the other set, payable on the 1st of 
Jantiary in each successive year, and amounting in the 
whole to 50,300/. The first of the first set of instalments, 
being a sum of 8120/., was paid; and by indentures 
of lease and release, dated on the 25th and 26th days 
of December 1798, the estate was conveyed to Farquharson 
and Mcpherson as tenants in common in fee, subject to 
a term of 1000 years, for securing the remaining nine 
instalments of the sum of 69,700/. In these deeds there 
was no mention of, or reference to, the other set of in- 
stalments ; neither was there any allusion to the sum of 
50,300/., which was their amount; and there was an 
express proviso that the term should cease on payment 
of the residue of the 69,700/. But Farquharson and 
M^Pherson afterwards executed deeds of lease and re- 
lease, dated the 10th and 11th of October 1799, by 
which (after reciting that the price agreed to be paid 
was 120,000/. — that the one set of instalments, amount- 
ing to 69,700/., had been paid or secured in the manner 
above mentioned — and that it had been agreed that the 
50,300/., the amount of the other set of instalments, 
should be secured by certain bills of exchange, and also 

by 
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by a mortgage of the premises,) the property was con- 1828. 
veyed to JViUiam Elderton Allerij upon trust for securing p^^quhaeson 

to Seton so much of the 50,300/. as was then unpaid. v. 

Seton. 

Default being made in payment of the instalments, 
Seton f in 1801, took possession of the plantation as 
mortgagee. 

Id 1800, Farquharson and M^Pherson^ along with one 
PerraSf who was alleged to be a partner in their trader 
executed to Macdonald and Macnure a bond, and a war- 
rant of attorney to confess judgment, as securities for 
sums to a large amount owing from FarquharsorCs house 
to Findlay^ Bannatyne^ and Co. and other persons. 
Judgment was entered up on the warrant of attorney; 
and, in 1802, execution was sued out upon it; but the 
Provost Marshal of the island returned nulla bona : and, 
in Ifaoember 1803, Macdonald and Macnure^ on behalf 
of the creditors for whom they were trustees, filed a 
bill in the Chancery of Grenada against Farquharson^ 
M^Phersony Perras, Seton, and his trustee Allen. 

This bill alleged, that Seton, in the beginning of 1797, 
contracted with Farquharson and M^Pherson to sell them 
the Dunfermline plantation, with its appurtenances, for 
69,700A, payable by the instalments therein mentioned: 
atidX Seton, in pursuance of this contract, delivered up pos- 
session of the premises to Farquharson and M^Pherson, 
and that the property was subsequently conveyed to them 
by tlie indentures of the 25th and 26th days of December 
1798: that the sum of 69,700/., mentioned in the in- 
denture of release of the 26th of December, was the true 
price and consideration agreed to be paid for the plant- 
ation, with the negroes, slaves, and other appurtenances 
thereunto belonging, and considerably exceeded its real 
value : that, afterwards, the house of Barclay Farqvhar* 
son and Co.^ having met with many losses and disasters 

in 
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1828. in trade, and being reduced to the utmost state of dis-^ 

FAftQUHARsoN ^""^^^ Fajr[uharson and M^Pherson became anxious to 
o. favour Seton to the prejudice of their other credttorsi 

and particularly of those for whom the Plaintiffs were 
trustees, and for that purpose entered into a secret 
contrivance with Seton^ in pursuance of which the in- 
dentures of the 10th and 11th of October 1799 were 
executed : that the price of 120,000/., mentioned in the 
indenture of release bearing date the 1 1th of October 
1799, was a false and pretended consideration t that, aft 
the time when FarquJiarson and M*Pherson contracted 
with Seton for the purchase, it was not agreed that Far^ 
qu/iarson and M^Pherson should pay to Seton the sum 
of 120,000/. for the plantation, or that the sum of 
69,700/. should be secured or paid as a part of the 
120,000/., or that the sum of 50,S00/., residue of the 
pretended purchase-money of 120,000/., should be paid 
by the several instalments or secured by the several bills 
of exchange mentioned in the deed of the 1 Ith of Oc^ 
tober 1799: that such bills of exchange, if they were 
ever drawn, were not in truth drawn by Barclay Far*' 
quharson and Co. on the day on which they bore date, 
but were drawn long afterwards, in furtherance of the 
before-mentioned contrivance to favour Seton to the in^ 
jury of the other creditors of the firm t that neither 
Farquharson and M^Pherson nor Seton ever caused the 
indentures of the 25th and 26th o( December 1798 to be 
recorded or registered in the register's office of the island 
of Grenada : that those deeds would have been wholly 
suppressed and cancelled, had they not accidentally fallen 
into the custody and possession of Findlay^ Bannatyne^ 
and Co.; and that the mortgage debt, bon&Jide due to 
Seton^ had been so much reduced by the crops which he 
had received since he had been in possession as mortgagee, 
tliat the equity of redemption was nearly sufficient for 
the satis&ction of the judgment-creditors. The prayer 
was, that the indentures of the 10th and 11th oi October 

1799 
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1799 might be vacated and set aside as fraudulent $ J 6^8. 
that the indentures of the 25lh and 26th days of JDe* „ ^ - - ' 
cemier 1798 might be established and be declared to v. 

contain the only claims of Seton upon the plantation ; ^^^^^^ 
that yarions accounts might be takaa, so as to ascertain 
the amount due to SeUm for the instalments of the pur- 
chase-money; and that the equiqr of redemption, so 
rdiered, might be sold. 

To this bill Seton put in an answer, insisting in sub- 
stance that 120^000/. was the amount of the consider*^ 
ation agreed, bonijidey to be paid by Farquharsan and 
M^Phenon f<Mr the purchase of the Durifermline plant»» 
aticm; and that the indentures of the 10th and 11th 
days of Octcber 1799 were a valid mortgage, for securing 
to him so much of that sum as still remained due. 

Farquharson by his answer, after stating the agre^ 
tnent o( March 1797, alleged, that, on the 4th of August 
m the same year, M^Pherson entered into a new con- 
Uact with Seton for the purchase of the plantation at 
70,000^; and he set forth a sketch or abstract of the 
latter agreement, which had been, at the time, transmitted 
to him by M^Pkerson. He further stated, that, in pur- 
suance of this agreement, possession. of the estate was 
delivered to Farquharson and Co., and the deeds of De^ 
cenber 1798 were executed; that the sum of 69,700/., 
mentioned in the indenture of the 26th o( December 1 798, 
was the true price agreed to be paid for the plantation 
and appurtenances; that Seton afterwards pretended 
for a reason which was specified, that the agreement of 
Amgusi 1797 did not take effect, and that he was there- 
fore entitled to enforce payment of the bills which had 
been drawn for the purchase-money under the agree- 
ment of March 1797 ; . that Seton^ as the only cpndidon 
onjvhich he would forbear to enforce immediate pay- 
- Vol- V. E ment 
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1828, ment of those bills, proposed to M^Pherson to extend 
„ *- - ^ the term for the payment of the purchase-money to ten 
9. years, provided the amount of it were fixed at 120,000/., 

Seton. instead of 69,700/.; that bills of exchange for the sum of 
' 120,000/. were accordingly drawn, in the West Indies^ by 
Mcpherson in favour of Setonj and were accepted by him, 
Farquharsofij in London^ without any knowledge at that 
time that they had been drawn in pursuance of such 
agreement and proposal for forbearance ; that, in May 
1799, M^Pkenon, having arrived in London^ informed 
him, Farquharsofij of the agreement under which the last- 
mentioned bills of exchange had been drawn, and further 
added, that it was become necessary to secure Seton by 
a fresh mortgage for the sum of 120,000/., in consider- 
ation of his forbearance; that he, Farquharson^ there- 
upon remonstrated with M^Pherson on the ruinous 
nature of the agreement, and threatened to consult the 
house of Findlay^ Bannatynef and Co., but M^Phersan 
represented to him, that his, M*Phers(m% character 
would be ruined, if such a transaction should transpire, 
and that, on the proposed mortgage being completed, 
Setofif who had already pledged his honour that it should 
never be recorded, except in case of dire necessity, would 
advance to them the further sum of 20,000/. on their 
joint bond; that, in consequence of these represent- 
ations, and of the proposed loan, and of the distressed 
state of the house, he, FarquAarsarij and M^Pher- 
son did consent to and sign the indentures of the 10th 
and 11th of October 1799; that Seton advanced to them 
the sum of 20,000/L on their joint bond^ in order to in- 
duce them to execute those indentures ; and that he at 
the same time declared, that the last mentioned mort- 
gage should not be put on record or registered, exoq>t 
in case of absolute necessity* Farquharson^ also^ by his 
answer, expressed his willingness that the plantation, 
with its appurtenances, should be sold for the satisfiiction 

of 



CASES IN CHANCERY. 51 

of the judgment debt due to the Plaintiffs, M^Donald^ 1828. 
and M^Nwre. ^ ^ ~' '- ^ 

FAUQUHABSOIf 

U-P^ did ... p.. i. .. «^. i. co»e,.»o.. S.;». 
it was stated, of his being at the time out of the juris- 
dicdon of the colonial court. 

The cause came on to be heard in the Court of Chan- 
cery in Grenada in May 1807) when a decree was made^ 
declaring that the deeds of the 10th and llth of October 
1799 were to all intents and purposes null and void as 
bdng fraudulent against fair creditors, and that the 
mortgage therein mentioned was of non-effect; and it 
was further declared, that the prior deeds of the 25th 
and S6th tit December 1798, whereby the estate was sold 
for. the sum of 69,700/., were the real and true deeds 
by which the estate was conveyed, and contained the 
only just claims of Seton in and upon the estate* 

m 

SeUm appealed to the king in council: and, in Fe-^^ 
bruary 1815, the privy council reversed the decree of 
the Court below, and established the deeds of the 10th 
and llth of October 1799. It did not appear that any 
person, except the Plaintiff in the suit, had been served 
with the appeal, or been heard in support of the decree 
of the Court below* 

In that suit a receiver had been appointed, who was 
afterwards discharged. With the exception of the in- 
termption occasioned by this appointment, Seton had 
been in the continued possession of the plantation since 
1801* 

Pending the appeal, the Plaintiffs had compelled 
Seion to pass his accounts upon the footing of the decree 
of May 1807. After the decision of the privy council, 

£ 2 they 
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1828; they abandoned the prosecution of that suit: but| under 
orders made by the Court below upon Setoris appli- 
V. cation, the accounts already passed were re-stated upon 

S^TON. |.jjg footing of the order of the privy council; and the 
subsequent accounts were passed before the Master up 
to December 1822. 

• In 1818, Farquharson filed the present bill. After de- 
tailing various prior transactions, it alleged that M^Ptier^ 
son and Seton^ during the Plaintiff's absence from the 
West Indies^ concerted a scheme for enabling Seton to 
obtain from the Plaintiff on excessive and unreasonable 
price for the Dunfetmline plantation; that the agree- 
ment, dated the 4th of August 1 797 9 was entered into 
in pursuance of such scheme, and without the Plain- 
tiff's knowledge or consent ; that M^Pherson^ in pur- 
suance of the same scheme, and in order to deceive 
the Plaintiff, sent to the Plaintiff a letter dated the 6th 
of August 1797, in which he mentioned that he had 
come to an agreement with Selon for the purchase of 
the estate, ^^ an abridged copy of which he enclosed;" 
that a paper writing, purporting to be a copy of the 
agreement of the 4th day of August 1797, was en- 
closed in this letter, and that, in the copy so enclosed, 
that part of the agreement, which related to the payment 
of the sum of 50,300/., was wholly excluded and sup- 
pressed ; that the letter of the 6th of August was dictated 
or read over by Seton^ before it was sent to the Plaintiff; 
that such exclusion and suppression of that part of the 
agreement which related to the 50,300/. was purposely 
contrived between M^Phason and Seton, with the intent 
of concealing from the Plaintiff the fact that any agree-* 
ment to that effect bad been entered into between them ; 
tliat the Plaintiff, when the bills for 50,300/. were pre- 
sented to him, was wholly ignorant of the purpose for 
which .they had bieen drawn, and accepted, them upon a 

supposition 
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sapposition that they were drawn with reference to an 1828. 
extensive mercantile speculation in which his house of „ ^— v— -^ 

Farquharso'm 

trade and Seton were engaged ; that, in the autumn of v. 

1 798, the Plaintiff was for the first time informed that ^*'^^'*- 
the bills for 50,300/. had been drawn on account of the 
purchase of the Dunfermline estate ; that such inform- 
ation had come to him in consequence of Seton directing 

the sum of 50,300/. to be inserted in the conveyance, 
as part of the consideration for the purchase ; that the 
Plaintiff had immediately insisted that the sum of 
50,300/. should not be inserted in the conveyance of 
the estate as part of the consideration, and that Seton 
accordingly consented to execute, and had executed, the 
indentures of the 25th and 26th of December 1798 ; that, 
upon the arrival of M^Pherson in England^ in Matf 

1799, the truth of the case was explained by M^Pher- 
9ons that the Plaintiff immediately expressed his de-- 
termination to take legal measures in order to set aside 
the bilk for 50,300/., and that he had abandoned such 
determination partly from his regard for Seton^s family, 
with whom he was intimately connected, partly from a 
reluctance to make the matter public, and partly be- 
cause he hoped that Seton would consent amicably to 
deliver up those bills; that the deeds of the 10th and 
1 1th of October 1799 were executed upon the express 
i^preement and assurance of Seton that he would retain 
them in his possession, and would not transmit them to 
Grenada to be registered, and that they should be held 
as a security, not for the money therein mentioned, but 
only for 69,700/., and a sum of 20,000/. which he was 
to advance. 

The bill contained, also, various charges tending ta 
shew that 120,000/. was an extravagant price for the 
estate, and that Seton^ by means of the rents and profits, 

£ 3 had 
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1828. had long since been paid the whole even of the principal 
„*^ ' T ' ^ sum of 120,000/. and interest: and some circumstances 

FaRQUH ARSON 

V. were stated, to account for the Plaintiff's apparent delay 

Seton. Jq instituting the suit. 

The prayer was, that it might be declared that 
69,700/. was the only sum of money for which the 
plantation, slaves, and premises had been well charged 
by way of mortgage in favour of Seton ; that it might 
also be declared that the indentures of the lOth and 
11th of October 1799 were fraudulent and void as 
against the Plaintiff; that the usual accounts against a 
mortgagee in possession might be taken on the footing 
of that declaration ; that Seton might be decreed to pay 
to the Plaintiff and M^Pherson the balance which should 
be found due from him on the taking of those accounts; 
and that the plantation might be reconveyed to them: — 
but, in case the Court should be of opinion that the 
sum of 50,300/., as well as the sum of 69,700/., was 
charged by way of mortgage, then that the Plaintiff 
might be let in to redeem and pay off the mortgage of 
120,000/., and also the sums of money due to McDonald 
and M^Nure and their cestuis que trusi. 

Setonj by his answer, denied the charges of fraud and 
collusion ; and after setting forth the proceedings in the 
colonial court, and before the privy council, in the suit 
of McDonald and M^Nure, insisted upon them as a bar 
to the present bill. 

At the hearing, the counsel relied on those proceed- 
ings as a preliminary objection to the case made by the 
Plaintiff. 

Mr. Bickersteth and Mr. Wigram^ for the objection. 

The 
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The object of the suit in the colonial court was sub- 1828. 
stantially the same with the relief which is prayed by the p^^quharsom 
present bill. In the former suit, as in the present, the ^ v. 
question was, whether the deeds of October 1799 were 
valid? The decree of the privy council established 
these deeds ; that decree must be conclusive against all 
who were parties to the suit in which it was made ; and, 
therefore, Farquharson^ who was a defendant to the bill 
filed by McDonald and M^Nure^ cannot be permitted to 
agitate the same point again, and to re-hear the judg- 
ment of the King in council by filing a new bill in this 
court 

In JLord Dunsany v. Latouche{a\ Lord Bedesdale 
pronounced a decree directing an account between co- 
defendants : one of the defendants appealed upon that 
very ground ; but the House of Lords {b) affirmed the 
decree. On the hearing of the appeal. Lord Bedesdale 
observed (c), ^* It seems strange to object to a decree^ 
because it is between co-defendants, when it is grounded 
on evidence between plaintiffs and defendants. It is a 
jurisdiction long setded, and acted on, and the constant 
practice of a court of equity; so much so, that it is 
quite unnecessary to state any case in its support." — 
** Where a case,'' said Lord Eldon {d), ** is made out 
between defendants by evidence arising from pleadings 
and proofs between plaintiffs and defendants, a court of 
equity is entitled to make a decree between the de- 
fendants. Further, a court of equity is bound to do 
sa The defendant chargeable has a right to insist that 
he shall not be liable to be made a defendant in an- 
other suit for the same matter, that may be then decided 
between him and his co-defendant* And the co-defend- 
ant 

* (a) 1 Sck. i Lef. 137 . (e) 2 Sch.4rLef'T^0. 

ib) 2Sch.i Le/, 690. Id) S Sch. ^ Lef. 7] 8. 

E i 
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IB^8. ant may insist that he shall not be obliged to instftnte 
another suit for a matter that may be then adjusted 
V. between the defendants. And, if a court of equi^ re- 

fused so to decree, it would be good cause of appeal by 
either defendant/' 

The application to the present case of the doctrine 
laid down tlius broadly and unequivocally, becomes still 
more apparent, when the circumstances are examined, 
under which the decree in Ijord Dunsany v. Latouche 
was made. The object of that suit was, to settle the 
priorities of certain incumbrances upon the real estates 
of Warren. The LcUoucheSj who were defendants, 
claimed to be incumbrancers iipon Warreris estatesi in 
respect of a judgment obtained by one Savage^ which 
was afterwards assigned to Chamlet/f another defendant, 
and by Chamlei/ assigned to the Latouches. The decree, 
of the court beloW declared (a), ** that, with respect to 
the judgment obtained by Savage^ it appearing to have 
been satisfied before the assignment thereof to Chamley^ 
who paid no consideration for the same, and consented 
to indemnify the executors of Savage in respect thereof, 
such assignment was a firaud on the creditors of Warrerif 
and ought not to charge his estate to their prgudioei. 
and that the haiouchez ought to be deemed to have had 
notice that the same was satisfied before the asai^j^mient 
thereof to them» and that it ought not to be considered as 
any security to theni for money advanced by them to 
Chamley or Warren, but that they were entitled to be 
satisfied by Chamley the money paid by them oh the said 
assignmentf and accordingly an account was directed tf^ 
what was due to them in respect thereqfi the sarnie to be 
paid by Chamley." Now, when the Court had de- 
clared that the Latouches had no claim upon the estates 
of Warren in respect of Savages judgment, it had de- 
cided 



Seton. 
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cided M tbiat the purposes of the suit required. The 1828. 

ulterior part of the decree, which declared that Chamley „ - 

'^ » <• Fakquhabsou 

was personally liable to the LaUmches for the money v. 

paid by them on the assignment of Savages judgment, 

was not called for by the Plaintifi^ and was altogether 

immaterial for the purpose of ascertaining the amount 

and priorities of the incumbrances upon Warren's estate* 

But, in the present case^ the validity of the deeds <^ 

October 1799 was the main point in the colonial suit: 

it was a point on which all the parties were at issue, and 

in which Farquharson had the same interest with the 

PlainUffi. Since, therefore, a decree between Co-de- 

iendants is conclusive as between them, even when made 

on a collateral matter, in respect of which the Plaintiff 

has not asked any relief, and has not the same interest 

with either of the Co-defendants ; much more must a 

decree be binding as between Co-defendants, when it 

relates to a point which constituted substantially the 

whole matter in issue in the cause, and on which the 

Defendant, whom we seek to conclude by it, had the 

aatne interest with the Plaintiff. If a different rule were 

adc^ted, the consequence would be, that, after one of 

several persons claiming under the same instrument has 

filed a bill to have the rights of all ascertained, and has 

obtaihed a final decree^ each of the Defendants may in 

his torn become Plaintiff in a new suit ; and thus several 

contradictory decrees may be made on one and the same 

snlgect 

If a bill were filed by a second mortgagee againsi 
die first mortgagee and the mortgagor, the decree 
would be^ that the first mortgagee, upon receiving 
firoai the plaintiff or the mortgagor payment of what 
was due to him, should re-convey the estate, bul 
that, in default of payment, both the plaintiff and 

the mortgagor should stand foreclosed* That decree 

would 
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1828. would unquestionably bind the mortgagor, though a de- 

"^ ' ' ' ^ fendant ; and it can make no difference, that the colonial 

V. courts, in such cases, direct a sale, instead of decreeing 

Seton. ^ foreclosure. McDonald and M^Nure^ the Plaintifis in 
the colonial suit, occupied a middle place between the 
Defendant Seton and the Defendant Farquharson: by 
the decree of the privy council, the Plaintifis in that 
suit cannot touch the Dunfermline plantation, till the 
whole of what is due to Setony under the deeds of 1799, 
is paid ; and Farquharson cannot touch it, till the claims 
both of Seton and of those Plaintifis are fully satisfied. 
That decree^ therefore, which beyond all question asoer* 
tains the amount of SettnCs claim as against McDonald 
and M^Nure and their eestuis que trusty must also ascer- 
tain it as against Farquharson. If the decree of the 
privy council be not binding on the mortgagor, it is 
possible that this Court might make a decree altogether 
different; then, what inconvenience would follow? 
Seton^ if resident in the island of Grenadat would be 
entitled to hold the estate against all the world, until his 
debt of 120,000?. and interest were satisfied ; but if he 
were found in England^ he would be compelled to re- 
convey the plantation, as soon as the sum of 69,700/. 
and interest had been paid. Thus he would have, 
in respect of the same transaction, different and in- 
consistent rights as against the same parties and the 
same property. 

The only reason, for which the Court requires that all 
persons interested shall be made parties to a suit in equity, 
is, *^ that the Court may be enabled to do complete jus- 
tice by deciding upon and settling the rights of all parties 
interested*" (a) But how can that end be accomplished, 
if a defendant, in the same interest with the plaintiff, 

be 

(a) Lord Bedesdale on Pk^tOngt 154. 
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be not bound by the decree ? If a defendant, so situated, 1 828. 
dislikes the frame of the plaintiff's bill, or does not „* ' " 
choose to intrust to him the conduct of the whole case, v. 

he may, before decree, file another bill; or the Court 
will, at the hearing, direct a cross-bill to be filed {a\ 
if such a course be deemed necessary for the purposes 
of justice. But he cannot stand aloof, — prepared, if the 
plaintiff succeeds, to take advantage of his success, and, 
if he fails, to raise the question anew at a future time. 
Being a party to the cause, he must take notice that he 
win be bound by the decree which shall be made in it ; 
and if he is dissatisfied with the decree, he must get rid 
of it by regular proceedings. 

Mr. Agar and Mr. KnigJUy for Farquharson. 

It is true that Foi-quharson would have been benefited 
indirectly by the success of the Plaintifis in the colonial 
suit* But the case stated by the present bill is sub- 
stantially different from the case which was brought 
forward by McDonald and M^Nure. The two suits agree 
in impeaching the mortgage of 1799 ; they do not agree 
in the grounds on which they impeach it 

The decree in the colonial suit would necessarily 
depend on the evidence which the Plaintiffs in it 
produced against SeUms and Farquharson cannot be 
prejudiced by their failure to make out the case stated 
in their bill. It was neither incumbent on him nor 
possible for him to enter into evidence before the hear- 
ing against the co-Defendant Seton ; and it is not easy to 
conceive on what principle he can be •concluded by the 
order made in a proceeding, in which the evidence, which 
he might have in support of his case, was not, and could 
not bCf before the Court 

In 

(a) Lord Redetdale on PieaiUtigt 8'* 
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1828. In fact, it is clear that the Plaintiffs in the colonial 

„ ' " suit, and Seton. considered the question, which was 

FARQDHAaSON ... . 

V. agitated in it, as a question merely between themselves : 

^ETON. f^^^ when Seton appealed, the Plaintifft alone were 
terved with the petition of appeal ; they were the sole 
respondents : Farquharson was no party to the proceed- 
ings before the privy council. It may be doubted, 
whether the course, which the appellant followed, was 
regular. If the proceedings were regular, the decree of 
the privy council does not bind Farquharson^ because he 
was not a party to the litigation before that tribunal ; if 
they were irregular, an additional reason is afforded, why 
the present Plaintiff should not be affected by them. 

Mr. Bickersteth^ in reply. 

The application for leave to appeal is made in open 
Court, and all parties are bound to take notice of it. 
If a party in the cause is desirous of being a party to 
the appeal, he should make an application to the Court 
for that purpose. If he does not apply to be made a 
party to the appeal, but leaves the conduct of the appeal 
to others, whose interests are the same with his own, he 
cannot afterwards allege that the proceedings on the 
appeal were, on that account, irregular. 

But, for the purpose of the present question, it is 
immaterial whether the proceedings in the privy council 
were regular or not. The Court of Chancery has no 
jurisdiction to determine on the regularity of orders and 
decrees of supreme tribunab. If the decree, on which 
the Defendant relies as a bar to this suit, was not duly 
obtained, Farquharsmi ought to seek relief against it by 
appealing in the cause, and to the Court, in which the 
alleged irregularity occurred. 



The 
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Tie Master of the KQU.S. 1828. 

This was a bill of redemption filed by the mortgagor Fa&quha&sov 
against the mortgagee, praying that certain indentures, Sbtov. 
dated in October 1799, might be declared fraudulent and July 25. 
void, and that the mortgage accounts might be taken 
upon the footing of certain other indentures dated in 
December nss. 

The mortgaged estate had been the property of the 
mortgagee, and had been purchased of him by the Plain- 
tiff and his late partner; and the mortgage was for a 
part of the purchase-money. The deeds of December 
1798 contained the first agreement made between the 
parties for the purchase and sale of the estate ; the deeds 
of October 1799 rescinded that agreement, and contained 
a new agreement for the sale and purchase of the estate, 
upon terms less advantageous ; and the bill insisted, that 

• 

such new agreement was efifected by fraud and collusion 
between the Plain iifi*'s late partner and the Defendant* 

The answer of the Defendant denied all fraud, and 
stated that a suit had been instituted in 1803 in the 
island of Grenada^ where the mortgaged estate was situ- 
ate, by judgment creditors of the Plaintiff* and his late 
partner, praying, like the present bill, that the indentures 
of October 1799 should be declared fraudulent and void, 
and that the indentures of 1798 should be established^ 
and that the account between the mortgagor and mort- 
gagee should be taken upon the footing of the latter in- 
dentures, and that the equity of redemption, subject to the 
balance which should be found due upon those accounts, 
should be sold ; that the Plaintiff and his partner, as 
well as the now Defendant, the mortgagee, were parties 
Defendants to that suit, and that the Plaintiff had put 
In an answer, supporting the case made by tlie bill, but 

that 
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1828. that his partner, being out of the jurisdiction, had put in 

_ ' ■ no answer; that, in the month of March 1807, the court 
Faiquhabson . * . 

V. in Grenada had made a decree according to the prayer 

of the bill, avoiding the deeds of October 1799, and 
establishing the deeds of December 1798; that the De- 
fendant, the mortgagee, had appealed from that decree 
to the privy council, and that, in the year 1815, that 
appeal had been heard, and the committee of privy 
council had reversed the decree of the court in Grenada^ 
and had established the deeds of October 1799, and had 
directed the accounts accordingly: and the answer of 
the Defendant insisted, that the Plaintiff was bound by 
that decree of the privy council, and could not file a new 
bill here to impeach the deeds which had been estab- 
lished by that decree. 

At the hearing of the cause, this was argued as a pre- 
liminary point : and the present Plaintiff insisted, that he 
was not bound by this decree^ inasmuch as he bad not 
been served with the petition of appeal, nor made a 
parQr to it 

If a subsequent incumbrancer in this country files a 
bill for redemption of the prior incumbrancer and fore- 
closure of the mortgagor, who are both parties Defend- 
ants, and in that suit the debt of the prior incudabrancer 
is established at a certain sum by the decree of the 
Court, it cannot be argued, that the mortgagor is not 
bound by that decree as to the extent of the debt of the 
prior incumbrancer, so long as the decree remains 
unimpeached. In the West Itidies the relief given to a 
mortgagee is not foreclosure^ but a sale of the equity of 
redemption; and such was the nature of the suit in 
Grenada. But the form of relief can make no difference 
in the principle, that the mortgagor, — being a Defend- 
ant in the suit in the same interest with the Plaintifl^ the 

subsequent 
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subsequent incumbrancer, -— must be equally bound by 1828. 

the decree which establishes the amount of the debt of _, • '* ' 
, Fabquha&son 

the first mcumbrancer. v. 

Seton. 

It is argued that the Plaintiff in the present case was 
not bound by the decree of the privy council, because 
he was not served with the petition of appeal. I con- 
sider that it was not incumbent upon the appellant to ' 
serve him. The appeal was against a decree obtained 
by the Plaintiff, with whom the appellant was to con- 
test the validity of the decree : and if a Defendant, in 
the same interest with the Plaintiff, did not think 
proper to trust his interest to ^ the sole conduct of the 
Plaintifl^ he should have applied to the Court, and 
have prayed that he might be admitted as a party to 
support the decree, which permission would have been 
granted to him as of course. But if it be admitted that 
the Plaintiff ought regularly to have been served with 
the petition of appeal, and could for that cause avoid 
the decree of the privy council, he must proceed for that 
purpose in the suit in which the irregularity occurred : 
and he is bound by the decree of the privy council, 
until he has obtained judgment against it in that suit 

For these reasons, I am of opinion that the Plaintiff 
is not at liberty to file a new bill here to impeach the 
validity of those deeds which the decree of the privy 
council has established, and that his bill must be dis- 
missed, and dismissed with costs. 



6i 
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June 22. 

Tbe statutes 
of Qtf^mV 
CoBege^Cam' 
bridge^ direct 
certain eleo- 
tions to be 
made by the 
president and 
the majority 
of tbe fellows : 
Held, that the 
concurrent 
voice of tbe 
president is 
necessary in 
all such elec- 
tions. 



In the Matter of QUEEN'S COLLEGE, 

CAMBRIDGE. 

^■^HE petitioners in this case were certain fellows of 
Queefi^s College^ in the university of Cambridge i and 
the petition was addressed to the King^s most exceUent 
Miyesty in his High Court of Chancery, as visitor of 
the college. 

It stated that the college was founded by the Lady 
Margaret^ consort of Henry yi.^ in 1446; that, by 
letters patent, in the twenty-sixth year of the reign 
of the same king, the president and fellows were cre- 
ated a corporation aggregate; that, in 1475, a body of 
statutes for the government of the college was pro- 
mulgated under the auspices of Lady Elizabeth^ consort 
of Edxeard IV., which were, in 1549, reformed by the 
commissioners of Edward VI., and subsequently in 
1559, by the commissioners of Queen Elizabeth i that, 
by the statutes so reformed, the thesanrarius superior^ or 
senior bursar, was to be elected annually by the pre- 
sident and major part of the resident fellows ; that the 
1 1 th of October is the day on which the election of bursars 
and other annual college officers has usually, of late 
years, taken place ; that^ on the 1 1th of October 1827, the 
society, which may consist of a president and nineteen 
fellows, was composed only of the president and sixteen 
fellows ; that, on that day, at a meeting of the president 
and ten fellows (being the whole number in residence) 
regularly convened, the president. Dr. Godfrey, pro- 
posed Joseph Dewe, a fellow of the college, as a fit 
person to fill the office of thesaurarius superior ; that 

Dr. 
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Dr. Godfrey and three of die fellows having voted for 1828. 
DeTDCf and the remaining seven against him, the pre- jnThTM^ 
sident declared there was no election; that one of the of Queen's 
petitioners then stated his desire to propose Samuel Ca^wdge. 
Fennell, a fellow of the college, as a fit person to fill the 
office of bursar, but the president declared that he 
would neither allow Fennell to be proposed, nor would 
himself propose any other person ; that the interests of 
the collt^ were endangered by the non-election of a 
bursar, who was one of its most important officers; 
that tlie concurrent voice and consent of the president 
of the college was not necessary in the election of a 
bursar, or any other election or appointment, or in 
concluding any other college business; and that the 
refusal of the president to put a just and reasonable 
motion at the suggestion of any of the fellows, or to 
allow such a motion to be put by any fellow of the 
college, was not warranted by any of the statutes, or any 
interpretation of them, though Dr. Godfrey had on for- 
mer occasions, as well as on the present, exercised that 
power. 

The prayer was that his majesty, as visitor of the col- 
lege, would be pleased to cause it to be declared, that 
Dr. Godfrey was not authorized or justified in refus- 
ing to allow Samuel Fennell or any other properly 
qualified person to be proposed to the society for the 
office of bursar; and that the concurrent voice and 
consent of the president in elections, appointments, 
gifts, grants and other corporate acts, was not necessary 
to make such election, appointment, gift, grant, or other 
act valid and of good effect. 

The quesdon argued was, Whether it was necessary 
that the president should concur in the election of a 
bursar and in other college elections; or whether an 

Vol. V. F election 
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1828. election would be valid, if made by a majority of the 

* ' ^ ' ^ persons . present having a right to vote, although the 

of Queen's president voted with the minority ? 
College, 
Cambbiime. 



The fiftieth chapter of the statutes given to the 
university by Queen Elizabeth in the twelfth year of her 
reign, is entitled <* De ordinationibus coUegiisprascripHsj^* 
and contains the following words: — ^^ In omnibus et 
singulis electionibus tarn sociorumj discipularum^ schclarium^ 
officiariorum^ lectonmiy rdiquorumque membrorum agusque 
collegiij quam in omnibus et singulis vacationibus et conr 
cessionibus quibuscunque, necessario requirendus est ma* 
gistri sive propositi illius coUegii assensus et consensus J* 

It was contended on behalf of the president, that, 
under this ordinance, independently of the particular 
statutes of the college, no election could take place 
without his concurrence ; more especially as several of 
the regulations prescribed by that chapter of the uni- 
versity statutes had long been and still were observed in 
Queen^s College : and St. John^s College v. Todington (a), 
The King v. 7^ Bishop of Ely (6), l^e Bishop of Efy 
V. Bentlej/{c)j The King v. Catherine Hall{d), The 
King V. The Bishop of Ely {e\ The King v. J^ Chan- 
ceUoTj Sfc. of the University of Cambridge {g\ The King 
V. The Vice-chancellor^ S^c. of the University of Camr 
bridge {h)f Qjieeris CoUege case{i)y ^The King v. West' 
V)opd{k)f and the case of Kin^s College and Eton CoUege^ 
in 1816, were referred to. 



In 



(a) 1 Burr. 1 58. {e) 2 T, R. 290. 

\b) 1 WUt. 5K66. 1 W. Blackst. (g) 6 T. R. 89. 

55K. (A) 5 Burr. 1 656^1 660. 

(c) 2 5ro. P. C. 220. 2 Strange, (t*) Jac.SS. 

912. (k) 4 -B. 4* C. 781. 796, 797. 

(d) 4 7. R. 295. 
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In the discussion, reference was also made on both 1828. 
sides to usage; but the evidence on this point was not j^\j 'y, J 
very precise or distinct ; and the question was mainly of Queen's 
argued and finally decided on the words of the statutes Cambmdge. 
of the college, as revised and settled by the royal com- 
missioners in 1559. 

The statutes of Queen's College^ principally referred to 
in the argument, were the following : — 

" Statute 3. — De electione Prcesidentis'^ 

This statute, after prescribing the mode in which the 
president is to be elected, contains the following words : »- 

'^ In quern major pars Sociorum omnium tarn pree- 
sentium quam absentium consenserit, ille pro electo 
habeatur.'' 

" Statute 35. — De electione Qfflciariorum. 

^* Quamvis prcesidentem tamen omnino habere cupi- 
mus in hoc coUegio, qui necessaria coUegii negotia 
promoveat, statuta exequatur fideliter, rebusque ejusdem 
coU^gii universis recte prospiciat; tamen, quando ne 
anus aliquis tantae provinciss sufficiat, necessarium 
dnximosy singulis annis, ad gus relevationem^ aliquos 
dqmtare officiarios. 

'^ Statuimus, igitur, quod, singulis annis, in mense 
Septembri, per prcesidentem et majorem partem sociorum 
digantur duo thesaurarii, qui claves publici acrarii 
una cum prcesidente custodiant. — Quorum superior 
omnes et singulas collegii receptiones et expensas 
fideliter scribet; quas singulis mensibus ostendet 
praesidi,'' &c. 

*^ Insuper, volumus, ne quisquam Thesaurariorum 
pnesumat retinere quovis modo, ex pecuniis Collegii, 

F 2 post 
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1828. post finalem computum, supra suramam quadraginta so- 

In the Matter ^*^°^""^ (^"^ poena prsedicta), nisi de consensu Praesi- 

of Queen's dentis et majoris partis Sociorum." 
College, 
Cambridgs. 



(( 



— Statuimus, praeterea, quod omnia officia, tain 
Domestica quam Universitatis, per praesidentem et ma- 
jorem partem sociorum libere conferantur (citra ullum 
personarum respectum) illis sociis, quos iidem jncesidens 
et socii obeundis oSiciis judicabunt magis idoneos. Quod 
si quisquam sociorum pro aliquo officio in universitate 
laboraverit, contra prfiesidentis et sociorum determina- 
tionem ; vei si idem officium recipiat, etiamsi regentes 
vel non regentes eundem eligant ad officium aliquod; 
socius sic officium hujusmodi recipiens, contra prsssi- 
dentis et sociorum determinationem, sol vet sex libras 
tredecim solidos et quatuor denarios illi socio coUegii 
nostri, qui ad officium, ex determinatione praesidentis et 
sociorum, fuerat eligendus." 

*' Statute 9. — De qualitatibus elige^idoj'um in SocioSj et 

de electione eorundem. 

*' Electio autem sociorum erit ad huncraodum. 

PraBsidens et duo seniores socii prassentium stabunt ad 
mensam Domini in Capella Coliegii ; et primo praesidens 
et idicti seniores scribant suffragia sua manibus propriis 
sub hac forma vel consimiii, * Ego N. eligo N, in Socium 
Jiujus CoUegii ; ' et deinde singuli socii praesentes vota sua 
similiter scribant singulatim * : et in quern prasidens et 
majors pars sociorum omnium tarn pr^esentium quam ab' 
sentium consenseritj pro electo kabeatur. Queni sic electum 

prassidens 

* It was stated, that the Ian- ** £t in quem major pars totius 

guage of this part of the statute numeri, viz. prsesidentis et soci- 

had been altered at the last re- orum omniuin tarn prsesentium 

visal oi the statutes by the royal quam absentium consenserit, ille 

commissioners, and that the pro electo habeatur." 
clause, as it stood previously, was 
in the following wordiB : — 
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praesidens teneatur pronuntiare et admittere. Quod si 1828. 
sufTragia praesidenUs et sociorum in duas vel plures jq t^e Matter 
partes dividantur, ita quod major pars totius numeri, ut of Qi'ben's 
praedicitur, in aliquem unum convenire non possit, tunc c^mbbidge, 
in quern praesidens et socii facientes medietatem totius 
numeri consenserint, pro electo habeatur absque haesi- 
tatione vel contradictione aliqua; cujus electio per 
praesidentem, nomine majoris partis totius numeri, pro- 
nuncietur ; nam in hoc casu semper prassidentis sufTra- 
gium pro duobus sufTragiis computari decernimus tenore 
prssentis statuti." 

" Statute 13. — De octe Scholaribus. 

. ** Statuimus, quod, per consensum prasidentis et 

majoris partis sociorum omnium praesentium, eiigantur 
octo scholares ingeniosi, et indigentes, ac honestis moribus 
praediti, sophistae, vel saltern in grammatica sufScienter 
instructi/' &c. 

*' Statute 6. — De officio et auctoritate Prasidentis. 

*•— — Ordinamus, praeterea, quod praesidens, pro sua 
discretione, examinabit omnes billas computantium quo- 
rumcunque in hoc coilegio, et in tempore computi, et 
alib temporibus opportunis ; allocando id quod pro suo 
arbitratu justum videbitur et rationabile: nisi quaado 
per praesidentem injuste quicquam allocari ad damnum 
collegii visum fuerit majori parti sociorum. 

** Et ne praesidens nimia turba negotiorum gravetur 
ordinamus, quod liceat praesidenti praecipere et mandare 
cuicunque de sociis ut vadat et equitet pro negotiis col- 
legii promovendis; nee quisquam sociorum recusabit 
facere quod praesidens in bac parte jubebit, sub posna 
quadraringta denariorum communi cistae solvendorum, 
nisi rationabilis causa ipsum excuset per prcesidentem et 

F 3 mq;orem> 
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IS2B* majorem partem sociorum approbanda; et tunc per pne- 

, * ' \ ' J sidentem alius deputeter in loco suo.** 

In the Matter ^ 

of Quesn's 
College, " Statute 16. — De absentia Sociorum et Scholarium a 

Cambwdob. CoUegio. 

*^ Statuimus, quod nullus sociorum prassumat quovb 
modo extra collegium, in villa vel extra villam, per- 
noctare; nisi licentiam a prsesidente, vel ejus vicem- 
gerente, prius petat et obtineat : quod si quis contrarium 
peregerit, prima vice, solvat communi cistae tres solidos 
et quatuor denarios ; secunda vice, viginti solidos ; tertia 
vice, expellatur a collegio in perpetuum, ipso facto. 

** Volumus, insuper, quod praesidens, vel ejus vicem- 
gerens, non concedat licentiam alicui socio se absent- 
andi a collegio ultra sexaginta quinque dies in anno; 
nbi ob magnam et necessarium causam, per pnesidentem 
et majorem partem sociorum approbandam. Nee alicui 
scholar! licentia concedatur per prsesidentem, vel ejus 
vices-gerentem, se absentandi a collegio ultra unum 
mensem in anno ; nisi ex magna et urgenti causa, per 
prasidentem et majorem partem sociorum approbanda." 

A << Statute 31. — De studio Sociorum^ 

** —— Jurista vero civilis teneatur suo consilio, in 
omnibus coUegii negodis, gratis collegio subvenire, et 
coram quocunque judice gratis dicere pro coUe^o; 
quandocunque per pra&sidentem vel ejus vices-gerentem, 
fuerit requisitus : — sub poena quadraginta denariorum 
communi cistaa solvendorum quoties deliquerit; nbi 
legitimam habeat excusationem, per prasidentem et ma' 
jorem partem sociorum approbandam." 

" Statute SO. — De exptdsione Sociorum!* 

This statute prescribes the course which is to be 
followed, when any fellow is guilty of certain acts of 
misconduct. After specifying these acts, it says, — 

M Juxta 
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** Juxta Judicium priesidentis et majoris partis sociorum 1828. ' 

(si legitime coram eisdem prcesidente et sociis convictus • *^ . \,~^ 
1 . ., , , In the Matter 

luent per testes idoneos, vel notoria evidentia facti reus of Quun's 

inveniatur,) extunc a collegio expellatur, nisi prius facti CajomudSj, 
pcenitens novam gratiam a dictis prassidente et sociis 
potent invenire." 

" Statute 37. — De Interpretatione Statuiorum. 

^ Nihil tarn perfecte et absolute a quoquam tradi ac 
statui queat, quod yersutum callidumque ingenium non 
possit impie et perverse interpretari, atque ad sensum, 
longe diversum trahere. 

^ Ideo statuimuS) quod nuUus hujus coll^ii sociusi 
immo nee praeisidens ipse^ prsesumat quovis modo statuta 
base nostra^ vel eorum unum aliquod, juxta suum ipsius 
sensum torquere et interpretari : sed quicquid ambiguL . 
ia aliquo prsedictorum statutorum posthac occurrerit, 
dedarari sive interpretari volumus per pnesidentem et 
moforem partem sociorum. Sed tamen, quoad fieri possit^ 
ab eisdem pr«sidente et sociis semper dicta statuta juxta 
sensum literalem et grammaticalem eorundem declaren- 
tur et interpretentur. Quas * Interpretationes ' perpe- 
tuom robur et effectum sortiri volumus, et proinde ac 
statuta a prsssidente et sociis hujus collegii observandas 
ibre decrevimus. 

^ Neque liceat praesidenti et sociis hujus coUegii quovis 
modo sua propria auctoritate nova statuta condere^ his 
prsssentibus statutis et ordinationibus jam editis con- 
traria et repugnantia ; sub pcena incurrendi manifestum 
peijurium ipso facto." 

In 1571 the president and fellows made a formal 
declaration of the construction which was to be put on 
the words *^ Major pars sociorum^ — mq^ pars sociorum 

F 4f omnium^ 
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1828. omnium^ — major pars sociorum prasentium^ — major pars 

^ ; \,^ ^ sociorum omnium tarn abseTilium guam prasenliumJ* That 
n the Matter . , . . , ^ „ . j 

of Queen's declaration was in the following words : -— 

CoLLEOEy 



Cambubgi. 



** Anno Domini I57I9 Maii 9, per praesidentem et 
majorem partem sociorum totius numeri declaratum 
est: — quod hasc verba, ubicunque in statutis nostris 
occumint aut reperiuntur, hac in significatione et sensu 
sunt intelligenda; videlicet : — quod ^ Major pars sociorum 
omnium tarn absenlium quam prasentium^' significat ma- 
jorem partem sociorum non totius et integrse fundationisi 
sed majorem partem eorum sociorum qui tunc sunt, pro 
tempore existunt, et habentur socii : — et quod ' Major 
pars sociorum^ et ' Major pars sociorum omnium^* signi- 
ficat majorem partem sociorum qui intra academiam 
resident et commorantur : — et quod ^ Major pars socio^ 
rum prasentiumy significat majorem partem sociorum 
qui in congregationibus prsesidentis et sociorum adsunt. 



<c 



Proviso, tamen, (ad evitanda quaedam incommoda 
quae hinc oriantur,) ne, vel in dimissione et concessioni- 
bus terrarum ac praediorum collegii, in vendendis aut 
emendis terris, dominiis, praediis, aut quibuscuhque te- 
nementis, tantum aliquid publico consensu confirmatum 
exeat aut concludatur, nisi praesidens, triginta diebus 
antea proxime ad minimum praecedentibus, majori parti 
sociorum tum domi praesentium significaverit, ut alios 
certiores faciant; quo, si velint, in id tempus domum 
repetant; nisi forte major pars omnium existentium 
sociorum secus fieri decreverit." 



The petition was supported by Mr. Joshua Kingj one 
of the petitioners, in person. 



Mr. Garratt and Mr. Jacobs contrd. 



In 
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In support of the petition it was contended, that the 
head of a corporate body could not claim a negative 
voice, by which he could, at his own mere pleasure, 
defeat the resolutions of all the rest of his fellow cor- 
porators, unless such negative voice were given to him 
by the roost clear and unequivocal words. The 33 H. 8. 
c. 27* shews, that the policy of the law is opposed to 
any prerogative, by which the vote of the majority may 
be deprived of effect. In the present case the election 
of a bursar is ordained to be i)er prasidenteni et majorem 
partem sociorum. The words denote the electoral body ; 
and an election by the majority of the body thus con- 
▼oied, the president being one of that body, will be a 
valid election. 



1828. 



In the Matter 

of Queen's 

College, 

Cambrioob. 



The same question arose in the case of Clare Halt *, 
the statutes of which provide, ^* that the election of a fel- 
low 



♦ The Case of CLARE HALL. 



The sUtute of Clare Hall 
concerning the election of 
fellows is as follows : — 

** Volumus etiam et statui- 
mus per magistrum vel (ipso 
absente) ejus locum tenen- 
tem cunctos socios in Unt- 
versitate praesentes, infra quin- 
decim dies postquam de va- 
cationc alicujus societatis 
ei constiterit commonefieri, 
quatenus quisque solicitam 
faciat inquisitionem de ju- 
venibus quibusdam tarn mo- 
ribuB quam eruditione magis 
idoneis, qui in sociorum nu- 
Bierum cooptentur ; quorum 
lie repertorum nomina, simul 



cum nomine comitatus quo 
quisque fuerit oriendus, te- 
nebuntur socii, tricessimo die 
post dictam admonitionem, 
magistro et consociis suis 
tunc ad hoc specifditer con- 
gregatis repetere et de- 
clarare. Quo facto volumus 
ut magister sive ejus depu* 
tatus, infra mensem post 
istam nominationem et de- 
clarationem, convocet omnes 
socios turn in vill^ prssentes 
ad electionem secundum for* 
mam sequentem celebrandam; 
videlicet, quod magister et 
duo alii socii (senior et junior 
omnium sociorum turn domi 

prsesentium 



The statutes 
of Ciare Halt, 
Cambridge^ 
provide ** that 
the election 
of a fellow 
shall be by 
the master 
and the major 
part of the 
fellows pre- 
sent:" Held, 
that a valid 
election might 
be made with- 
out the con- 
current voice 
of the master. 
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1828. low shall be by the master and the major part of the 

, * - ' ■' fellows present." The master msisted that no valid 

In the Matter , . '^ , , , , . , , . 

of Queen's election could be made without his concurrent voice; 

CoLLBOEy Af^ 
C4MBBIOOI. 



prsesentium) seorsim in ali- 
quo sacelli loco stabunt, et 
prime nomen et cognomen 
eligendi vel eligendorum pro- 
prils manibus scribent, et 
deinde in eadem charts 
caeteri omnes socii similiter 
facient sub hac vel consimili 
formft *£go N. eligo N. in so- 
cium hujus collegii \etin quern 
magUter et major pars sod" 
arum pneseniium convenerint 
pro elecio habeaiur ; quem sic 
electum magister vel ejus 
deputatus statim coram om- 
nibus sociis pronuntiare et 
publicare tenetur, et eum vel 
eos sic electos et pronunci- 
atoS) quam primum commode 
fieri poterit, admittere. Si 
vero in electione sociorum 
consensus eorundem in socios 
eligendos sequaliter numero 
sint divisi, tunc potent Mar 
gister ilium de dictis elec- 
tis assumere ad societatem 
dictae domus quem , scien- 
tia et moribus ex iis credi- 
derit meliorem. Quod si vota 
sociorum in socios eligendos 
adeo divisa, ut nullus a majori 
parte vel media eorum re- 
periatur electus, tunc iterum 
et si opus fuerit ssepius eli- 
gantur infra duos dies^ quo- 
usque ad majorem vel me« 



diam partem perventum fu- 
erit sociorum qui in sodum 
conscnserint eligendum. Si 
vero infra duos dictos dies 
hujusmodl migor vel media 
para sociorum in sociorum 
non coBsenserint eligendum, 
ex tunc ad magtstrum, cum 
duobus sociis dictae domus 
sibi assidentibusy electio per- 
tineat ea vice» ut aptum et 
idoneum socium sine mone 
diffugio assumere non post- 
ponat." 

On the 15th of May 1787, 
John Bordieu was elected a 
fellow of Clare Hall by a 
majority of the fellows ; but 
the master refused to declare 
him duly elected. 

On the 17th of May> nine 
c^ the fellows presented their 
petition to the Vice Chancel- 
lor; and he, by his certificate^ 
dated on the 18th of Jul^f de-^ 
clared, that he had consulted 
with the Bishop of Llandaff 
and the Reverend Charles 
Norris, his assessors, chosen 
by the University, and Uiat, 
after an attentive consider- 
ation of the appeal, &c., Uiey 
did not agree in their opi- 
nions on the question, whe- 
ther Johm Bordku was, on 

the 
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and the chancellor of the university, assisted by two of 1828. 

the most eminent civilians of the day, decided that his J^^T^CT^ 

r^f ^ n ^T* . In the Matter 

concurrence was not necessary. Ihe Court of Kmg^s of Queen's 

Bench COLLBGE, 

Cavbbidge. 



the 15th day of Mat/ 1787, 
duly elected fellow of the 
college: wherefore he, con- 
ceiving that he had no autho- 
rity as visitor of the college 
to pronounce any sentence 
without the joint concur- 
rence of his assessors, did de- 
clare that he could not pro- 
ceed to decree in the appeal. 

Petitions were then pre- 
sented to the Duke of Graf' 
ton, th^ Chancellor of the Uni- 
versity, praying that he would 
determine on the appeal. 

The case was argued on 
both sides, and, on the Slst 
of June 1788, the following 
judgment was pronounced: — 

** Know now that we have 
consulted with Peter Calvert 
and WiUiam Wynn respect- 
ively. Doctors of Law, our 
assessors, chosen by the Uni- 
versity, as the statutes of the 
said college direct, and, hav- 
ing together with our said as- 
sessors considered what has 
been laid before us by the 
said several parties, and care- 
fully examined the statutes 
of the said college^ the pre- 



cedents of former elections 
of fellows of the said college, 
which have been transmitted 
to us by the appellants and 
the master respectively, and 
the proceedings on the elec- 
tion of a fellow of the said 
college on the 15th of May 
nS7, concerning which the 
present appeal has been in- 
terposed, do by virtue of our 
authority as visitor of the 
said college, with the advice 
and consent of our said as- 
sessors, declare and deter- 
mine as follows — 

First, that, no decree hav- 
ing been pronounced in the 
said appeal by the said fVil- 
Ham EUistonf the Vice-Chan- 
cellor, for want of a^eement 
in opinion of him and his 
assessors, the proceedings 
which were had before the 
said Vice-Chancellor cannot 
be considered as a determin- 
ation on the matter of the 
said appeal, and that the 
merits and validity of the 
election into a fellowship of 
Clare Hall, made on the 
15th of May 1787, are stiU 
undecided : 

Secondly, that John Bour* 
dieu having been elected by 

eight 
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1828. Bench must have been of the same opinion in "The King 
In the Matter V- -B/j//^^(a) : for the application for a mandamus was 



of Quern's 

College, 

Cambridge. 



made by Dr. Jennings^ who had been elected by eight 
fellows, while the other candidate had the votes of six 
fellows and of the president; and there could have been 
no pretext for the application, if the concurrence of the 
master was necessary to a valid election. So in Caius 
College *, the election of a fellow is to be by the master 

and 

(a) 5 Mod. 404. 



eight fellows at the said elec- 
tion held on the said 15th of 
Maif 1787, and the said 
master and four fellows only 
having voted for James Tork- 
ingto?i, the other candidate 
at the said election, the said 
John Bourdieu xvas statutably 
and laxvfuUy elected; and 
that the said master was and 



is obliged to perfect that 
election by admitting the 
Baid John Bourdieu into the 
said vacant fellowship : 

And accordingly, we do, 
with the advice and consent 
of our said assessors, require 
the said master to admit the 
said John Bourdieu into the 
said fellowship." 



♦Case of GONVILLES and CAIUS COLLEGE. 



In Ctnut Col' 
lege, Cam' 
bridge, the 
election of a 
fellow is to 
be by the 
master and 
the major part 
of the fellows r 
Held, that an 
election by 
the major part 
of the persons 
entitled to 
vote in the 
election is 
valid, though 
the master 
refuses to con- 
cur with them* 



In this college the statute 
" de electione sociorum" is 
in the following words : — 

'* Scd si locus alicujus socit 
dicti collegii quovis modo 
vacaverit, in futurum. volu- 
mus, quod per custodis et ma-- 
Joris partis sociorum electi- 
onem concordem, per viam 
scrutinii, ut premittitur, infra 
mensem alius surrogetur ; 
alioqut ad solum custodem 
provisio et ordinatio socii 
pertineat ilia vice." 

In 1617 disputes arose 
between the master and fel- 



lows, which, after a full hear- 
ing, were decided by the 
Earl of Suffolk^ at that time 
Chancellor of the University. 
One of the disputes related 
to . the right claimed by the 
master . to have a negative 
voice in the election of fel- 
lows ; and on that point the 
Earl of Suffolk made the fol- 
lowing decree : — 

«' That Allen shall have the 
place to which he was elected 
by the major part of ihejel* 
lowes, although the maister 
deny him by his negative 
voycc three tymes, and after 

the 
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and the major part of the fellows ; and it has been held, 1 S28. 
that an election by the major part of the persons en- , ^^^^ Matter 
titled to vote in the election is valid, though the master 
refuses to concur with them. 

In 



of Queen's 

College, 

Cambeisoe. 



the end of the month de- 
volved it and elected Cooke ; 
Bycause he denied him, as it 
seems, upon his own negative 
voyce by the space of a 
month, that soe he might de- 
volve it to himsdfe and elect 
alone, not giving any iust 
cause or reason out of the 
statute why Allen was not 
eligible : which I y« rather 
determine thus, bycause it 
agreeth with the exposition 
made by the founder Bi- 
shopp Bateman of the same 
statute in Trinity Hall, like- 
wise of his owne foundacon : 
and bycause there may here- 
after be peace and quietnesse 
between the maister and the 
fellowes, I doe further order 
that the maister and fellowes 
shall consent, by way of pre- 
nomination or pre-election, 
that Mr. Cooke shall have 
the next fellowes place that 
shall become voyde.*' 

In nU, EllySf the then 
master of this college, refused 
to admit Morrant, who had 
been elected by a majority 
of the fellows. The visi- 
tors decided in Morranfa 
favour. 



In the course of the ar- 
gument on the present occa- 
sion, it was suggested that 
these decisions proceeded, 
not on the construction of 
the words of the statute but 
on the peculiar constitution 
of this college, which, while 
it professedly gave a negative 
voice to the master, invested 
the visitors with the power 
of controlling his vote, if he 
did not exercise it with a 
sound discretion ; and, in sup- 
port of this suggestion, refer- 
ence was made to the follow- 
ing statute of Dr. Caius : — 

5. De voce negativd cuS' 
todis» 

Volumus etiam et statui- 
mus ut magister sive custos 
collegii vestri in rebus ejus- 
dem quibuscunque suffra- 
gium sea vocem habeat 
negativam. Id quod et ma- 
jestas regia, in statutis uni- 
versitatis anno Domini 1570 
editis, confirmatis, et sancitis, 
precepit, et venerandus pater 
(Bishop Bateman) voluit, cum 
statuat, ut omnia fiant per 
magistrum sive custodem et 
majorem sociorum partem 
conjunctive. Quod si aliter 

inter- 
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I tir^M^tt ** '^^^ president and the major part of the fellows, ab- 

of Queen's sent as well as present :'' and the statute provides that, 

Cambwd^ " *^ ^^® ^^^^ °^ ^® president and fellows be divided 

into 



interpretatus is est magistro 
et sociis auls S. Trinitatis 
de Norvico, id ad vos nihil 
pertinet, quod de hoc vestro 
coUegio in eo scripto sermo 
non est, nee in earn interpre- 
tationem jurastis aliquando, 
sed de suo proprio, S. Trini- 
tatis videlicet. Quk autem 
conces£(& ne custos insolescat 
et, diversim sentiente majori 
sociorum parti, pro suo nutu 
et voluntate omnia gerat, in 
iiS) quae nee ad honorem nee 
in rem coUegii faciunt, vo« 
lumusy ut res in controversia 
ad statuta nostra et vene- 
randi patris examinetur et 
rescindatur. Quod si ne id 
quidem potest fieri per sinis- 
tram aliquorum interpreta- 
tionem, ordinamus ut res ad 
visitatores referatur, quo dis- 
Cemant illi, rectiusne sen- 
serit aut erraverit custos 
an major sociorum pars, et 
prout omnium visitatorum 
pars major judicaverit (modo 
statutis venerandi patris et 
nostris consonet), sic esto, 
redeatque qui in errore fuit. 



In the statutes of TRI- 
NITY HALL, as originally 
given, in 1 S52| by the founder, 



Bishop Batemanj the rule 
for the election of fellows 
was expressed as follows : — - 
** Sed si locus alicujus socii 
dicti collegii quovis modo va- 
caverit in futurum, volumus 
quod per custodis et majoris 
partis sociorum electionem 
concordem per viam scrutinii 
ut prsemittitur infra mensem 
alius subrogetur ; alioquin ad 
solum custodem provisio et 
ordinatio socii pertineat ilia 
vice : Salva nobis libera po- 
testate ordinandi et dispo- 
nendi de custode et sociis 
prseficiendis et amovendis, 
dum fuerimus in hac vita." 

Afterwards Bishop Biate- 
man gave an additional sta- 
tute, in which he expressed 
himself in these words: — 
<^ Volentes nostram intentio- 
nem circa qusedam statuta 
vestra per nos facta, in his 
quae in dubium revocari po- 
terint, declarare, ac statutis 
adjicere quaedam nova, quas 
utilia, immo vero necessaria, 
collegio reputamus, ad eam 
procedimus in hunc modum : 
Imprimis — quia in statuto 
sub titulo de tempore electionis 
et forma circa finem taliter 

conti- 
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into two or more parts, so that no one candidate has a 1828. 

majority of the whole number, that person shall be , ^ -' ^ "" * 
, J 1 ^ J • -J ^ •• y- • ^ In the Matter 

aeemed elected, tn quern prasidens et soctt jactentes me" of Queen's 

dietaiem totius numeri consenseritU :^^ this election the College, 

Camarioob. 
president is to pronounce in the name of the majority of 

* 

the whole number : and the reason is added, because 
the vote of the president is to be counted as two votes. 
The whole tenor of this statute shews that the president 
is considered merely as an individual of the electoral 
body. In one particular case his vote is to be counted , 

as two votes ; implying, that in every other case his vote 
is on the same footing with that of any fellow of the 
college. The election is to be declared in the name of 
the majority of the whole number, shewing that it is the 
miyority of the whole number who are considered as 
entitled to determine the result of an election. A state 
of things is contemplated in which the votes of the pre- 
sident and fellows may be divided into two parts, so that 
none of the candidates shall have a majority of the 
whole number. How could this happen, if the vote of 
the president was a distinct ingredient in the election, 

and 



continetury quod si locus ali- 
cujus socii diet! Collegii quo- 
vis modo vacaverit in fu- 
turum, volumus quod per 
custodis et majoris partis 
sociorum electionem concor- 
dem per viam scrutinii ut 
pnemittitur infra mensem 
alius subrogetur ; alioquin 
ad solum custodem provisio 
et ordinatio pertineat ilia 
vice — prsefatum articulum 
taliter declaramus, quod, in 



electione socii, custodis prae- 
sentia necessario requiratur, 
si debite praemonitus vel 
etiam expectatus, electioni 
voluerit interesse ; non tamen 
quod votum suum necessa- 
rio votis majoris partis con- 
veniat sociorum; imo volu- 
mus sufficere majoris partis 
sociorum collegii consensum, 
licet custos majori parti non 
consenserit in electionem so* 
cii cujuscunque." 
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of Queen's 

College, 

Cambridge. 



and was not considered as blended and counted with 
the votes of the other electors ? 

If the words prasidens et major pars sociorum omnium 
tarn prcesentium quam absentium be held to give the 
Master a veto in the election of fellows, there will be 
great difficulty in giving a consistent meaning to the 
clause which follows : — ** Quod si suffragia prassidentis 
et sociorum in duas vel plures partes dividantur, ita 
quod major pars totius numeri, ut praedicitur, in aliquem 
unum convenire non possit, tunc in quern praesidens et 
socii facientes medietatem totius numeri consenserint, 
pro electo habeatur; • . • nam in hoc casu semper 
praesidentis suffiragium pro duobus suffragiis computari 
decernimus tenore praesentis statuti/' That construc- 
tion of the words — prasidens et major pars — for which 
the president contends, would require the entire omission 
of the word prcesidentis in the following sentence — 
Qitod si siuffragia prasidentisj Sec. ; in which case the 
phrases " totitis numeri ut pnedicitur** and " medietatem 
totius numeri J* would evidently refer to the fellows alone; 
and the whole passage would provide for that particular 
state of circumstance, in which, the number of existing 
fellows being even, half of them should vote with the 
master, and half of them against him. But the intro- 
duction of the word prasidentis after stiffragia clearly 
and decidedly proves, that totius numeri in both cases 
refers to the whole body, including the master; and 
that, consequently, this clause provides for the case 
where the master, and those voting with him, make just 
half of the whole society : and the statute directs, that 
in that state of things the master shall have a casting 
vote, or, rather, that the vote of the master shall be 
counted as two votes. This interpretation is confirmed 
by the practice of the college, so far as that practice can 

be 
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College, 
Cakbeioox. 



be collected from the election papers. It may be ad- 1628. 
mitted that some obscurity pervades the construction of , TJPjJTl 
this passage, but that obscurity is removed by a refer- of Queem'b 
ence to the statutes previously given to the college. In 
the Vetera statuta of Elizabeth^ consort of Edward I V., 
there is no form prescribed for the election of fellows ; 
but in the reformed statutes of Edvoard VI. a form of 
election is prescribed, the same as that which occurs in 
the statute of Queen Elizabeth, by which the college is 
at present governed, except that, after detailing the 
mode of voting, the statute proceeds as follows : — ^* £t 
in qnem major pars totius numeri, viz. prsesidentis et 
sociorum tam prassentium quam absentium consenserit," 
&C. &c. If these words had not been altered by the 
commissioners of Queen Elizabeth, no doubt or ambi- 
guity could have arisen ; and there is no ground for 
supposing that they meant to introduce into the con- 
stitution of the college so important a change as is 
involved in giving the master a veto. In these very 
statutes of Edward VI. vacant fellowships are required 
to be filled up within six months after a vacancy has 
occurred, unless for some cause to be approved of 
per prcesidentem et majorem partem sociorum ; in which 
case the election may be deferred jtucta judiciimi prcesi" 
dentis et majoris partem sociorum. In other parts of 
these same statutes scholars are to be elected per cou" 
sensum prasidentis et majoris partis sociorum omnium tam 
tam prcesentium quam absentium.^ College officers are to 
be elected per prcesidentem et majorem partem sociorum. 
Now if we allow a negative to be granted to the master 
by these expressions, we are driven to the hard neces- 
sity of believing that the framers of the statutes of Ed'^ 

ward 

* In the reformed statutes of prcesidentii et majorit partis s<^ 
ElhuUfethf the election of the ciorum omnium pratentium, 
scholars is to be per consensum 

Vol. V. G 
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1898. ^mard VI. gave the master a veto in the election of 

In th Matter ^^^^'^'^ ^^^ college officers — nay, even in discussions 
of Qdbbn's respecting the sequestration of fellowships, and other 
Cakbuo^. ^^^^^ matters ; while they clearly withheld it in the most 
important of all corporate acts, — the election to fellow- 
ships* 

In the sixth statute, the president is empowered to 
order any of the fellows ** tU vadat et eqtdtet pro negotiis 
coUegii promovendis ;*^ and the fellow receiving such 
orders is to obey, under a prescribed penalty, unless he 
excuses himself for a reasonable cause, " to be approved 
of by the president and the major part of the fellows." 
Could it be contended that no excuse is to be deemed 
valid, unless the president shall concur in approving of 
it ? Such a construction cannot be adopted, because the 
effect of it would be to render altogether nugatory the 
appeal from the judgment of the president, which it is 
the express object of the statute to confer. A similar 
observation applies to the thirty-first statute, by which 
the law fellow is to plead gratis for the college before 
any judge, when required by the president, " nisi legiti- 
mam habeat excusalionem per prasiderdem et majorem 
partem soctorum approbandamJ* 

In WithfieU v.. Gartham{a\ the nomination of a 
schoolmaster belonged to the vicar and churchwardens 
of a certain parish. Mr. Justice Laoorence said, ** In 
general it would be the understanding of a plain man, 
that, where a body of persons is to do an act, a majority 
of that body would bind the rest;" and the decision 
was according to that opinion. The charters of the 
borough of Denbigh direct, that, if any of the capital 
burgesses die or are removed, *' it shall be lawful for 

the 

(a) S 7. R. 988. 
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the bailifl&, aldermen, and capital burgesses for tlie 1828. 
time being, or the major part of them, quorum unum ~ ^ ~^ 
ballivorum et unum aldermannorum duos esse volumus^ to of Queen's 
elect another." In Cottony, Davies («), the question was, cj^^bwdgk 
whether, upon the words of the clause — quorum unum 
ballivorum et unum aldermannorum duos esse volumuSj — 
the consent of one bailiff and one alderman was requisite 
to every election. It was held that the presence only of 
a bailiff and an alderman was requisite, but not their 
concurrent voice in the election. And tlie Lord Chief 
Justice remarked, " This is like the case of the Cih/ of 
London^ where the mayor and common council have 
power to do acts; and yet the act of the majority of the 
common council is good, though the mayor dissent'' 

The recorder of Ipswich may be removed for certain 
acts by the bailiffs, burgesses, and the commonalty, or 
the greater part of them, of whom the bailiffs shall be 
two: and in The Queen v. The Bailiffs^ Sfc. of Ipswich (A), 
it was determined, that, in exercising this power, the 
presence of the two bailiffs, but not their concur- 
rence, was requisite. In \2Mod^{c) Lord Holt says, 
.^* There is a great diversity between abbot and convent, 
and master and fellows, mayor and commonalty, &c. 
For in case of abbot and convent, there must be the 
major part and the abbot besides; and the reason is, 
l)ecause the abbot only acts cum consensu of the major 
part of the rest ; but in case of master and fellows, &c, 
the master himself is but part of the acting part, and he 
is one of the grantors just as the rest." In The King v. 
Windham {d\ the question was, whether the warden of 
Wadham College was to be compelled to affix the seal of 

the 

* 

(a) 1 Strange, 53. (c) «3«. 

(b) f Ld. Raym. 1237. 2 Salk, {d) Cowp. 377. 
4S4. 
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1828. the college to a document, in which he refused to con- 

, "^ .^\T^^ cur. Lord Mansfield said. " As to the statute concern- 
In the Matter ^ 

of Queen's ing the coIlege-seal being put, Dr. Windham contends 
College, f^^ ^ negative, and that the warden must be one. The 
words of the statute are these, — * Hoc etiam vohy ut 
sdicitudine catUum sttj ul nihil sigiUeturj quod iwn per 
gardianum et majorem partem sociorum mature deliberatum 
concordatur, et per eosdem comprobatur.* I am clear 
these words do not give the warden a negative. War- 
den and fellows are a description of the corporation ; 
and the expression * per eosdem^* without any repetition 
of the word ^ gardianum^* must mean the major part of 
the body." This opinion has received the sanction 
of Lord Kenyon, who, in The King v. Beeston (a), says, 
** The Court will compel the person, who has the custody 
of the corporate seal, to affix it to any act according to the 
vote of the majority, though against the consent of such 
person ; as was done in the case of fVadham CoUege.** 

If it be thought that Lord Mansfield attached some 
importance to the circumstance that the words per eosdem 
were not accompanied with any repetition of the word 
guardianumj it may be observed, that similar expressions 
are continually found in the statutes of Qjaeen^s College* 
Thus in statute 22. we have nisi ex magna necessaridque 
causa aliud a prasidente^ et majore parte sociorum statu- 
atur : tunc enim ad certum temptis per eosdem limitandum 
&c. &c. ; and again, in statute 23., nisi de expresso con- 
sensu prasidentiSf et mqjoris partis sociorum^ quibus constet^ 
&C. &c. 



On the other, hand it was argued on behalf of the 
president, that the case of Catherine Hall was a decisive 

authority 

(a) 5 T, R. 594. 
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authority on the point In that college, the election of 
fellows is to be *' communi omnium assensuy aut sallem 
ex consensu magistri et majoris partis communitatis ;" and 
Lord Eldon held that no election was valid in which 
the master did not concur. * 

The 



1828. 



In the Matte 
of Qofen's 

College, 
Cambaidoi. 



•Case of CATHERINE HALL. 



The foIIowiDg are extracts 
from the statutes of Catherine 
HalL 

Stat* 3. — " De numero so- 
ciorum etjbrmd electionis. 

** Temporibus vero quibus 
socii eligendi sunt, banc for- 
mam subsequentem observari 
▼olumus ; videlicet, quod 
magister et socii prsedictiy 
habit& coDsideratione inter se 
prius, et diligenti examina- 
tione eruditionis et conver- 
sationis eorum qui eligendi 
sunt, communi omnium con- 
sensu, aut saltem ex consen- 
su magistri et majoris partis 
communitatis, illos in dicti 
collegii socios eligant, quos 
eruditione sciential, ac mo- 
rum honestate maxime abun- 
dare crediderint. 

** — Si vero in hujusroodi 
sociorum electione contin- 
gat, sociorum vota in duas 
partes aequaliter esse divisa, 
tunc volumus, quod magister 
alterum eorum, qui sic per 
mediam partem sociorum 
Dominati sunt, eligat et as- 

G 



sumat, quem ipse suo judi- 
cio propter eruditionem et 
morum probitatem prseferen- 
dum esse judicaverit. 

Stat. 4. — ^' Qua in mensd oh- 
servanda, et de Sssignatione 
camerarumy et de qfficiariis 
ejusdem domus. 

" Sit etiam in eodem col- 
legio unus ex sociis, quem 
praefectus qui pro tempore 
fuerit et major pars socio- 
rum maxime idoneum judi- 
caverit, Senescallus seu Re- 
ceptor collegii prsedicti." 

The decree of Lord EldoUf 
on the question which arose 
between the master of the 
college and the fellows, is 
dated the 15th of September 
1802, and is in the following 
words : — 

^< Having diligently perus- 
ed the statutes of the said 
college, and fully deliberated 
thereupon, I do, as visitor of 
the said college, in right of 
his majesty, declare, that 
the election of the said Josh- 
ua Wood against the consent 
3 of 



In Catherine 
Hall, Cam- 
bridge, the 
election of 
fellows 18 to 
be ** communi 
omnium at^ 
senau aut 
saltem ex con* 
sensu magutri 
et majoris 
pariu com- 
muniieUis:** 
Held, that no 
election was * 
valid, in 
which the 
master did 
not concur. 
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1828. The plain import of the words of the statutes of 

I th' 'm tt ^^^^*^ College with respect to the election of bursars 

of Queen's and fellows is, that there must be two concurring 

COLLEOE. _ _^ 



of the petitioner, Joseph 
Procter, to the office of bur- 
sar, was not a due appoint- 
ment of him to that office, 
according to what appears to 
me to be the true intent and 
meaning of the college sta- 
tutes. And I also think 
proper to declare that, under 
the eighth statute of the said 
college, the licence of the 
master, or, in his absence, of 
the president, must be ob- 
tained, if any of the fellows 
wish to be absent from col- 
lege ; that it appears to me, 
from what hath been stated 
in the several affidavits read, 
that there hath been con- 
siderable neglect of the duty 
of residence ; that absence 
from college hath prevailed 
in a degree which has a 
tendency to defeat all the 
useful purposes for which a 
college is founded ; that it 
is particularly blameable in 
such of the fellows as hold 
offices in the college; and 
that the master was bound 
by the statutes to reform the 
practice which hath obtained, 
and that, in this case, it is 
also the clear statutable 
duty of the resident fellows 



to dine together, in general, 
in the hall. 

** I do also declare, that the 
master has the right of ap- 
pointing the tutors of the 
college, and that the dean, 
lecturer^ and bursar, are to 
be appointed by the master 
and fellows, the master's con- 
current voice being necessary 
in the appointment. 

And I do further declare, 
that the master's consent to 
the admission of the said 
Richard John Astley (a 
young man admitted by the 
tutor, without the master's 
authority and consent, into 
the college) was necessary. 

And for the purpose of 
explaining my judgment, as 
expressed in some of the 
declarations herein contained) 
and with respect to some of 
the matters discussed before 
me, and represented to be 
of much importance to the 
government of the college, 
I do declare that, according 
to what appears to me to be 
the true intent and meaning 
of these statutes, the same 
being interpreted by each 
other, and due regard being 
had, in the interpretation, to 

the 
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parties in the election, the president and a majority of the 
fisUows ; and no election can be sustained, unless it is 
made by the voices of both. The society is not thereby 
subjected to the arbitrary power of the president, because 
bis voice is unavailing, unless the majority agree with 
him : the president, in like manner, is not placed at the 
mercy of the subordinate members of the society, because 
they cannot, without his concurrence, make any valid 
nomination. 

In 



1828. 



In the Mattor 

of Queen's 

College, 

CAMESU>toB. 



the substance and terms of 
all and each of them, and to 
the nature of the body to 
which they relate, the concur- 
rent voice or consent of the 
master of the college, present 
ai an election^ is necessary 
to the election of a fellow 
thereof. And I also declare 
that, in my judgment, for 
the good government of 
the said college, the master, 
being present at college meet- 
ings, or the president, being 
present in bis absence, ought 
to be considered as having 
alone the right of putting any 
proposition to the vote. 

** And with respect to the 
inconvenience apprehended, 
if the true intent and mean- 
ing of the statutes is such as 
I conceive it to be, that in- 
tent and meaning cannot be 
sacrificed to considerations of 
convenience. The master and 
president are answerable to 
the vbitor» that all their 

G 



powers shall be exercised ac- 
cording to their duty. There 
resteth also upon the con- 
sciences of the master and 
president a most weighty 
and sacred obligation — the 
obligation of an oath — to use 
the powers vested in them 
respectively by the statutes, 
so as faithfully and impar- 
tially to execute the duties 
which those statutes require 
them to discharge, always 
recollecting that a refusal of 
consent, or a refusal to put a 
proposition to the vote, or a 
refusal to act, is not war- 
ranted by the true meaning 
of the words of the statutes, 
if it rests upon an interpre- 
tation which is, as the statutes 
express it, *' Callida et sinis- 
tra contra ipsarum ordina- 
tionum sensum et mentem," 
and that, in such case, it 
may be considered as, sub- 
stantially, a breach of their 
oath.'' 

4 
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1828. In the statutes of this college, the phrase, ^^pnesidens 

- T et major pars socwrunij" seems to denote not the persons 

of Queen's constituting the assembly who are to elect, but the in- 

CoLLKOB, dividuals who are to concur in the appointment or 

election. Thus in statute 3. de electione prasidentis, it 

is said, *^ in quern major pars sociorum omnium tamprasefi' 

tium quam absentium consenserii, illepro electo habeatur;*^ 

and statute 13. directs the election of scholars to be 

**per consensum prasidentis et majoris partis sociorum 

prasentium** In this instance, the words ^^ major pari^ 

cannot possibly denote the body of fellows present at 

the election and voting : they must designate the fellows 

concurring in the election of some one individual ; and it 

is but fair to give them the same sense in other statutes. 

The latter part of the statute concerning the election 
of fellows is quite consistent with the right for which the 
president insists. It may happen that the votes of the 
president and the fellows shall be divided between two 
or more candidates in such a manner, that, though none 
of the candidates has the votes of a majority of the whole 
number of fellows, yet one of them may have the votes 
of the president and of half of the fellows ; and it is de- 
clared, that in such a case he who has the vote of the 
president and the votes of half the fellows, shall be 
deemed duly elected. This provision is favourable 
rather than adverse to the president's claim. It is in 
substance a declaration, that, in order to be elected a 
fellow, a candidate must unite the vote of the president, 
and the votes of at least one half of the fellows. 

No difficulty arises from the clause in the statutes, 
which imposes fines on a fellow omitting to do certain 
acts when required by the president, unless he excuses 
himself for a reasonable cause to be approved of by the 
president and the majority of tlie fellows. The penalty 

is 
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is incurred by the refusal or omission to do the pre- 
scribed act ; and the defaulting party cannot escape from 
the penalty, unless the excuse, which he assigns, be 
satisfactory both to the majority of the fellows and to the 
president. The true effect of such clauses is merely to 
take away from the head of the body the power of re- 
mitting penalties by his own sole authority. 



1828. 



In the Mattar 

of QUEEN*8 

College, 

CAMBRfOOE. 



In some matters, the president unquestionably has a 
n^pitive; for instance, it is clear by the sixteenth 
statute, that a fellow cannot be absent from the college 
without the leave of the president or his deputy ; and 
the statute directs that leave of absence shall not be 
given for more than sixty-five days in the year, *^ unless 
for some great and necessary cause to be approved of by 
the president and the major part of the fellows." Here 
the president must have a negative ; because there can 
be ho leave of absence without his consent : and it is 
but reasonable to give a similar construction to the same 
words in other parts of the statutes, more especially as the 
whole scope of the institutions of this college is to invest 
the head of the body with considerable authority and 
superior dignity, and he is in no instance treated as on 
the same footing with an ordinary fellow. 

Cotton V. DavieSj and cases of that class, have no ap- 
plication to the present point ; for, if an election is to 
be by a certain number of persons, of whom A. and B* 
shall be two, A. and B. are obviously mere component, 
though necessary, parts of the electing body, by the 
majority of whom the election is to be made. The 
question here has no similarity to that which arises on 
the effect of a quorum clause. In The King v. Wind' 
ham{a)j the words ^^ per eosdem** seem to have been 

regarded 



(a) Cowp.3'!7. 
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1828. r^^rded as equivalent to a quorum clause, and as de- 

In the 'Matter °^^8 ^*^ ^^^ warden was, for the purpose mentioned 
of Queen's in that statute, to be considered merely as on the same 
Camwoos. footing witli any other member of the corporation. 
The King v. Bbfthe (a), so far as the report is intelligible, 
is an authority rather for than against the claim of the 
president ; for the conclusion of the report is, *^ That 
the Court were also of opinion, that the master had only 
a negative voice in this case." 



The Lord Chancellor. 

This is a petition to the king in his Court of Chan- 
cery as visitor of Queen*s College^ in the University of 
Cambridge. The petition states, that Queeris College 
was founded by Margaret^ the wife of Henry the Sixth ; 
that a body of statutes was given to the college by 
Elizabeth^ the wife of Edward the Fourth ; that those 
statutes were afterwards reformed by commissioners ap- 
pointed in the reign oi Edward the Sixth; that a second 
revision of the statutes took place in the reign of jS/i- 
zabeth; and that the statutes, so ultimately reformed, 
regulated, and settled, are the governing statutes of this 
college. It appears by these statutes, that there is an 
officer called senior bursar — thesaurariiis superior : it 
is ordered by the statutes, that he shall be elected ^^per 
prasidentem et majorem partem sociortim ; ^^ and the 
question is. Whether a fellow of the college can be 
elected to fill this office without the concurrent voice of 
the master. 

The words of the statute are, that the officer is to be 
elected " per prccsidentem et majorem partem sociorumT 

The 

(a) S Mod. 404. 
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The phrase ^^ per prasideniem et tnqjarem partem socio' 1828. 
rumj** may denote the body that is to elect, or it may - the Matter 
denote the individuals by whom the election is to be of Queen's 
made. If it denotes the body that is to elect, this con- Cambbidoe. 
sequence will follow — that, at a meeting composed of 
the president, and the greater part of the fellows, and 
proceeding, when thus convened, to the election, a 
majority of the body so convened will have power to 
elect Now, in the course of the argument, I have not 
heard it contended by Mr. King^ that the election would 
be valid, unless the greater part of the resident fel- 
lows concurred in the election. If the greater part of 
the resident fellows must concur in the election, it 
appears to me impossible to consider that the phrase 
^^ per preesidentem et majorem partem sociorum*' is to 
denote the electing body, but it must have reference to 
the individuals by whom the election is to be made; 
and, if it refers to the individuals by whom the election 
is to be made, then it appears to me that the president is 
a party whose concurrence in the election is necessary. 

Thus the question stands upon the statute relating to 
the election of a bursar. But the greater pait of the 
argument turned upon the construction of other statutes 
of the college, which were made use of for the purpose 
of illustrating the meaning of the particular statute in 
question ; and, in fact, the discussion turned principally 
upon the construction of the statute relative to the elec« 
tion of fellows. It becomes material, therefore, to con- 
sider (for, after all, the election of fellows is the point of 
the most importance) the construction of that statute. 
The words are, " Et in quern prcesidens et major pars 
sociorum omnium tam prasentium quam absentium con- 
senseritj pro electa habeatur : quern sic electum prcB' 
sidens teneatur prontmtiare et admittere.* Now, in 
reading the statute, it seems almost impossible to con- 
sider 
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1828. sider the words ^^prasidens et major pars sociorum om- 
In the Matter ^^^'""^ ^^^ prasentium qtiam abseritiumy" as denoting the 
of Queen's body that is to elect It seems to point to the indi- 
CAMBaiDOB. ^iduals by whom the election is to be made ; and it has 
. never been contended during the course of the argu- 
ment, nor suggested with reference to the particular 
instances of ejections which have been presented to the 
consideration of the Court, that an election would be 
valid, when a smaller number than one half of the 
existing body of fellows concurred in the election. It 
was admitted by Mr. Kingy who argued on behalf of 
the fellows of the college with much industry and talent, 
that the greater number of the fellows must concur 
in the election. It is quite impossible, therefore^ to 
say that the words *^ prasidens el mcyor pars sociorum 
omnium tarn prcesentium quam absenitum'* denote the 
body by whom the election is to be made as a 
body : for if those words denoted the body by whom 
the election is to be made, and not the individuals 
who are to concur in the election, it would follow that, 
if the president assembled with the greater number 
of the existing fellows, and then proceeded to the 
election, the majority of those who were thus assembled 
would be sufficient to constitute a valid election. But 
it has been admitted, and it is clear from the subsequent 
part of the statute, that such an election would not be a 
valid and binding election, unless the persons concur- 
ing in the election constituted a majority of the whole 
number of existing fellows. I think, therefore, upon 
the words of this particular statute, that the phrase 
^^ prasidens et major pars sociorum omnium tam prO' 
sentinm quam absentium^' refers to the individuals by 
whom the election is to be made ; and if so, it is per- 
fectly clear, in point of construction, that the president 
is a necessary party concurring in the election. 

But 
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But further light is thrown upon the construction of 1828. 

this statute' by reference to the original form of the , * -' \, 

^ ° In the Matter 

statute before the last alteration. The statute was of Queen's 

originally in these words, " jB/ in quern major pars c^^bwdgV. 

Mius numerif viz. prcesiderUis et sociorum omnium tarn 

pr€eseniium qiiam absentium consenserit^ iUe pro electo 

habeaiur" It is quite clear that, according to that 

form of the statute, the majority of the body composed 

of all the existing fellows and the president added 

together would constitute a good election. Nothing 

can be clearer than the language of the statute as it 

stood originally ; and there was no motive for, or object 

in, an alteration of the phraseology of the clause, unless 

there was an intention to make a substantial alteration 

with respect to the mode of election. Under the words 

" Et in quern major pars totius numeric viz. pnesideniis 

d sociorum omnium tam prasentium quam absentium 

consenseritf Ule pro electo habeatur^" the election would 

be valid, if the greater part of the number so assembled 

concurred in it The alteration, which was made, was 

in these words, '^ In quem praesidens et major pars 

sociorum omnium tam prsesentium quam absentium 

oonsenserit, pro electo habeatur." It is quite obvious, 

that the alteration was introduced for the purpose of 

rendering the voice of the president necessary to the 

validity of the election. The construction, therefore, to 

which we would be led by the words of the statute as 

it now exists, is confirmed by a reference to its original 

form, and to the alteration introduced in the reign of 

Elizabeth. 

Some ambiguity undoubtedly is thrown upon this 
construction by the words of tlie subsequent part of 
the clause : — " Quod si suffragia prasidentis et socio^ 
rum in duas vel plures partes dividanturj ita quod mqpr 
pars totius numeri ut pradicitur in aliquem unum con- 

Vimire 
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1828. venire turn possit^ tunc in quern prasidens et socii facientes 
I th M tter ^^^^^^^^^ totius numeri consenserintf pro electa habeatwr 
of Queen's absque hesitatione vel contradictione aliquA." These are 
Cavbiu^ words which were framed with reference to the statute 
as it originally existed, and the commissioners^ at 
the time they made that important alteration in the 
former part of the clause, did not attend sufficiently 
to the wording of the subsequent part of it, and seem 
not to have made such alterations there as would 
haye been required by the alterations in the preceding 
words. But it does not appear to me that the words are 
inconsistent with the intention of the commissioners. 
The word ** pradicitur'* qualifies the words ^^mcfforpars 
totius numerij*' and has reference to the statute as now 
altered ; and in the clause ** ita quod major pars totius 
numeri ut pr€ediciiur inali quem unum convenire non possit, 
tunc in quem prasidens et socii facientes medietatem totius 
numeri consenserint*^ — the word ^^Jacientes^' may> with- 
out impropriety in point of construction, be confined to 
the immediate antecedent, namely, the word ^* socii.^ 
These words, therefore, which the commissioners do 
not appear to haye altered sufficiently to make them 
correspond with the previous part of the clause, are not 
so inflexible, as, in point of construction, to render it 
impossible for me to adopt the view, which I have 
mentioned, of the import of this statute. For these 
reasons, my opinion on the statute for the election of 
fellows is, that it was intended that the consent of the 
president should be necessary to the validity of the 
election. 

There is a subsequent statute, which appears to me to 
have a material bearing on the question — I mean the 
statute relative to the election of scholars : '^ Statumus 
quod per consensum prasidentis et majoris partis soaorum 
omnium prcesentium eligantur octo scholares ingeniosi, et 

indi" 
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indigenteSf ac honestis mortbus pnediii, sophistaj vel saltern 1828. 
in grammatica st^ienter instructif et in diversis diascesibus tq the M tter 
ei comifatibus procreatif juxta fcrmam * He vitanda par" of Queen's 
tialitate^ superius descriptamJ* It is impossible that the CAiuiaiDOi. 
words ^ the president and the major part of the fellows," 
in that particular statute, can be taken as descriptive of 
the body by which the election is to be made, because 
it is qualified by the words ^^ sociorum omnium pne* 
sentium" It must denote the individuals by whom the 
election is to be made; and therefore in interpreting 
that clause it appears to me necessary, in point of gram- 
matical construction, to consider that the president must 
be a concurring party in the election of scholars. 

In the last section there is a provision for the inter- 
pretation of the statutes ; and it is a little singular, that 
the party who framed them appears to have considered 
that it would be almost impossible that any doubt could 
be entertained with respect to their construction. How- 
ever, he observes, that, whatever care be taken in framing 
laws of this description, ingenious men may contrive 
perversely to throw doubts upon them. The words are 
remarkable with reference to this particular case, and 
what has taken place in it : '* Nihil tarn perfecte et abso- 
lute a quoquam tradi ac statui queatj quod versutum cal^ 
Udumque ingenium non possit impie et perverse interpret 
tori atque ad sensum longe diversum traAere" The 
framer of these statutes seems to have considered, that 
in themselves they were perfect, but still liable to be per- 
verted by extraordinary ingenuity ; and he proceeds to 
direct, that in all cases the statutes shall be construed ac- 
cording to their strict and grammatical sense. The words 
are, ** Qpoad^fieri possit ^ ab eisdem prasidente et sociis 
semper dicta statuta juxta sensum literalem et grammati- 
calem eorundem declarentur et interpreteniur.** It is satis- 
factory 
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1 828. factory to me that the interpretation, which I put upon 
I *^ h \r ' ^^^^ statutes, is according to their literal grammatical 
of Qubsm's sense, their spirit, and the intention of the party. 

COLLEOB, 

Cambiidob. 

It is material to consider the circumstances which 

were brought forward in argument, independently of 
the words of the statute. Light was attempted to be 
thrown upon the subject by reference to the usage 
under these statutes. I have read the affidavits with 
great attention, and I can come to no certain con- 
clusion with respect to the evidence of former and 
ancient usage. This, however, I may say, as the result 
of the whole, that I see nothing inconsistent with the 
interpretation I have put upon these statutes in the 
conclusions which can be drawn from these affidavits. 

Cases at law have been referred to, which were con- 
sidered to throw light upon this subject. One was, 
The King v. Windham, {a) That has very little bearing 
on the question ; because the conclusion, to which the 
Court there came, appears to have turned upon the 
words ^* per eosdem** Another case referred to was 
The King v. Elythe. {b) That is a case almost unintelligi- 
ble in its result; but the language of the Court was, 
that the intention of the donor was to give a negative 
voice to the master. If we take that to have been the 
decision, it confirms the exposition I have given to the 
statute ; but I entertain some doubt, on looking to the 
whole report, whether such was the intention of the 
Court. 

Reference has been made to the statutes of other 
colleges. Among others, the statutes of Trinity Ccl- 

(«) Cowp. 577. ifi) S Mod. 404. 
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of QUEBN*8 
CoLLSOBt 

Cambuoob* 



kge^ DtMiftj were referred to. I think the case of 1828. 
Trinity College^ Dublin^ has very little application to the . ' 'm tter 
present question. In the case of Caius CoUege^ Cam" 
bridge, the judgment appears, on looking at the award 
of the Earl of Suffolk^ to have been founded on the im- 
proper conduct of the master, and the improper influ- 
ence by which he was actuated ; and it does not appear 
to me that any strong inference can be drawn from that 
particular decision. But there are two other cases 
which apply closely to the present, — the cases of Clare 
Hall and Catherine HalL 



The words of the statutes of Clare Hall are very 
similar to the words on which the question arises in the 
present instance, though they do not correspond with 
them precisely ; and the same question arose there with 
respect to the election of a fellow. Having been brought 
under the consideration of those persons whose duty it 
was to decide upon it, the matter was in the first instance 
referred to the vice-chancellor of Cambridge. Dr. Watson 
and another gentleman, acted as assessors of the vice* 
chancellor ; they were divided in opinion, and came to 
no conclusion. It was afterwards referred to the Duke 
of Grafton as chancellor, who had as his assessors Dr. 
Wynne and Dr. Calvert i and they'^^cided against that 
construction, which, I think, was the proper construc- 
tion. That is, therefore, a case advei'se to the oonstruc* 
tbn I am adopting. 



Another case came before Lord EWm in the year 
1802, on the statutes of Catherine Hall. The statutes 
of Catherine Hall, as far as they relate to this question, 
are substantially the same with those of Queen^s College t 
the words are these, — ** Temporibus vero quibus socii 
eligendi sunt, banc formam subsequentem observari 
volumus;" then the statute goes on and says,-— *^ Vide- 

Vol. V. H licet. 
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1828; licet, quod magister et socii prardicti, liabita considera'« 
I '^ b Mm ^*°"® ^'^^^ ^ prius et diiigenti examiiiatione eruditionb 
^fQufiEn's. et conversationis eorum qui eligendi sunt, coiiiQium 
Ciumu^uu ^™'^*"™ consensD, aqt saltern ex consensu magistri et 
majoris partis communitatis^ iUos in dicti collegii socios 
eligant, quos eruditione, scientia, et morum honestate^ 
maxinie abundare crediderint;'' and it proceeds next, 
precisely as in this case, to provide for the event of the 
fellows being equally divided : — *' Si vero in hujusmodt 
Mociorum electione contingat sociorum vota in duas 
partes equaliter esse divisa, tunc volumus quod magister 
alterum eorum, qui sic per mediam partem sociorum 
nominati sunt, eligat et assumat, quem ipse suo judicio 
propter eruditionem et morum probitatem prasferendum 
esse judicaverit." Lord Eldon appears to have devoted 
much time and consideration to the subject; and he ulti- 
mately pronounced the following order, which I now 
bold in my hand : he says, — '^ 1 do declare, that, ao« 
cording to what appears to me to be the true intent and 
meaning of the statutes, the concurrent voice or consent 
of the master of the college, present at an election, is 
necessary to the election of a fellow thereof; and I also 
declare^ that, in my judgment, for the good government 
of the said college, the master, being present at college 
meetings, or the president, being present in his absence^ 
ought to be considered as having alone the right of 
putting any propositions to the vote. And, widi respect 
to the inconvenience, if the true intent and meaning of 
the statutes be such as I conceive it to be, that intent 
and meaning cannot be sacrificed to considerations of 
convenience. The master and president are answerable 
to the visitor, that all their powers shall be exercised 
according to their duty." I consider that as a very 
strong authority on the present occasion ; and although 
I have formed my opinion upon the perusal of the sta^ 
tutes — comparing one statute with another — consider^ 

ing 
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ing the statutes, with respect to the election of fellows, 1828i 
the election of scholars, and the interpretation of the in theM tter 
statutes as most materially throwing light on the statute of Qitken's 
which gives rise to the immediate question before the Cambwdob. 
Court ; — I am happy, finding myself opposed by the 
decision of the assessors in the case of Clare HaUy to 
find myself supported by the decision of Lord Eldonj in 
the case to which I have referred. 

My opinion, therefore, after the best consideration 
I have been able to give to the subject is, that in QueerCs 
CoUege the concurrent voice of the president is neces- 
sary in all elections of this nature. 



H £ 
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1828. 



1827. THELLUSSON v. WOODFORD. 

August 7. 
1838 

June 5. 91. pETER THELLUSSON, by his will dated the 2d of 

1829. April 1 796, among other things, gave to Matthew 

' Woodford, James Stanley, and E. L A. Woodford, three 

having ap-' hundred guineas each, as a token of acknowledgment 

pointed tlirw {q^ ^hg trouble they would have in the execution of the 

trustees, and j . i i n i • • 

made mo- trusts thereby reposed in them ; and after devismg cer- 

deratepro- ^j^ lands and tenements to them, their heirs, and 
visions for his ^ ... . 

three sons, assigns, upon trust for his widow during her widow- 

thcTfumiture ^^^^J ^^ directed that, upon her death or second mar- 
Ac. in his riage, " they, his said trustees, or the survivors or 
house at B. survivor of them, and the trustees who should be ap- 
to be sold, pointed as thereinafter mentioned," should proceed to a 

•* except such , « , i . i i r-r 1 

parts thereof ^^ale of the property so devised to them. He next made 

as his said various bequests in favour of his three sons, Peter Isaac 
trustees » 

should think TheUusson, George Woodford Thellusson, and Charles 

be^k^Tor^ Thellusson, and the other members of the family ; fre- 

receiving any quently using in these dispositions of his property, the 

of the testa- phrase " my said trustees;*' and then proceeded as fol- 

tor's sons who Jqws : — "I give and bequeath the remainder of my 

soould choose . . 

to go and plate, after my wife hath made choice of one thousand 

3^ th ^^"^ hundred ounces, agreeable to the power herein- 

occasionally:" before given to her for that purpose as aforesaid, toge- 
and he be- , 

queathed the ^"^*' 

great bulk of 
is property upon trust to be accumulated, and at the end of the period of ac- 
ctunulation to oe divided between the eldest male lineal descendants of his three 
sons respectively. In a subseauent clause a power of appointing new trustees was 
given. Under the direction or the Court, a liberal establishment had been main- 
tained at B> at the expense of the estate : Held, 

That the privilege of residing occasionally at the mansion-house at J9., and of 
enjoying the benefit of the establishment there, was confined to trustees and to the 
tons of the testator, and could not be extended to a grandson of the testator, nor 
to an infant great grandson who was the person presumptively entitled to a share 
of the property at the expiration of the period of accumulation. 

That this privilege was not confined to the individuals named as trustees in the 
willy but extended to trustees substituted in the place of those individuals. 



^ 
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ther with all my books, china, looking-glasses, linen, 18S8. 
wines, and the remainder of my pictures, and all the J^ ^ 
famiture which shall be at Brodsworth at the time of v. 

my decease, except such parts thereof as my said 
trustees shall think necessary to be kept for the purpose 
of receiving any of them, or of my sons, who shall choose 
to go and spend a little time there occasionally, shall be 
sold by public auction or private contract, as my said 
trustees shall think proper, and that the net money 
arising therefrom shall compose part of the residue of 
my personal estate." 

He then devised all his real estates in Yorkshire^ and 
all other his real estates, to the said Matthew Woodford^ 
James Stanley^ and E. I, A. Woodford^ their heirs and 
assigns, and bequeathed the residue of his personal 
estate to them, their executors, administrators, and 
assigns, upon trusts for accumulation until the death of 
the survivor of his three sons, and such of their issue as 
should be living at his, the testator's, death, or born in 
due time afterwards ; and he directed that, at the end 
of that period, one third of the accumulated property 
should be conveyed to the eldest male lineal descendant 
of each of his three sons. Various powers subservient 
to the execution of the trust were conferred on ^^ the 
said trustees, their heirs and assigns," or ^< on them, 
their executors, administrators, and assigns:" and there 
were provisos, that " the said Matthew Woodford^ James 
Stanley^ and E. L A, Woodford^ their respective heirs, 
executors, and administrators, and also such other 
trustee or trustees who should be appointed pursuant to 
the proviso thereinafter mentioned, and their respective 
heirs, executors, and administrators " should retain out 
of the funds in their hands, all their costs incurred in 
the execution of the trust ; should be chargeable each 
only for his own act or default ; and should never permit 

H S a larger 
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1896. a larger sum than 600L to remain at any one time in the 

^- ' hands of any private banker. Then followed a power to 

V. appoint new trustees : ^^ which new trustees and trustee 

wooproAD. gjjgjj g^^. jjj ^g management and execution of the trusts 

aforesaid, in like manner as if he or they had been 
originally named a trustee or trustees in this my will 
for the purposes aforesaid." Next came a direction with 
respect to the presentation to a certain advowson, or 
any other advowson *^ belonging to any other estate 
that may hereafter be purchased by my said trustees, or 
the survivors or survivor of them, or any future trustees 
or trustee to be appointed as hereinafter mentioned," 
and after some intermediate dispositions the following 
clause occurred : ^' In case of the death of any one of 
my said three trustees in my lifetime, I hereby nominate 
and appoint Mr. George Hibbert of Mincing Lancj 
London^ merchant, a trustee in the place and stead of 
such deceased trustee, and to whom I hereby give and 
devise, jointly with such surviving trustees, all the estates 
herein-before given to such first named trustees ; and I 
also give the like power and authority to the said George 
Hibbert to join in the nomination of new trustees, in the 
events herein-before specified, as are by this my will 
given to such trustee who shall so die, jointly with the 
said other trustees ; it being my intention that, upon the 
death of such one trustee in my lifetime, the said George 
Hibbert shall become a trustee in his place and stead for 
the several purposes mentioned in this my will, as fully 
and efiectually as if he had been originally named 
therein, and to whom, in the event aforesaid, I give the 
like sum of three hundred guineas, he taking upon 
himself the burthen of the execution of the trusts of this 
my will." 

The testator died in 1797* Of his three sons, one 
died in 1808, another in 1811, and the third in 1815. 

E. I. A. Wood' 
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jB. /. A. Woodfofi'd survived hts co-trusteeS| and with- 
drew from the trust in 1812. New trustees had from 
time to time been duly appointed ; but the assets were 
managed by receivers, and not by the trustees. 

By th6 decree made on the hearing of Dhe cause on 
the 19th of February 1801, the Master was direcied, in 
taking the account of the testator's personal estate, to 
distinguish the several articles of household goods and 
furniture, plate, linen, china, pictures, and other articles 
of personal property, in the testator's house at Brods^ 
worth : and to state to the Court which particulars thereof 
were necessary to be kept and preserved, and to remaia 
there for tlie use and accommodation of Matthew Woodn 
ford and £. /. A. Woodford^ the acting trustees and exe- 
cutors, and of Peter Isaac TheUitsson^ George Woodford 
Thellussoriy and Chatties Thellussoriy the three sons of the 
said testator, whenever they might think proper to reside 
in the house, under the authority and liberty given by 
the testator's will ; and the Master was to settle a proper 
allowance to be made for the expenses of keeping up 
the bouse and premises for the use and accommodation 
of the acting trustees and executors, and the three sons 
of the testator, and for the necessary expenses of house- 
keeping, and otherwise incidental thereto. 

By a report made in 1805, 286/. 105. a year was 
allowed for the wages and support of servants at 
Brodsworth : and 15/. a week, for a period not exceed- 
ing twelve weeks in the year, was alloweil for house- 
keeping. In 1810 the yearly allowance was raised to 
782/. 115., and a sum of 5000/. was, with the sanction of 
the Court, expended in purchasing household furniture, 
plate, linen, &c. for the accommodation of the trustees 
and the sons of the testator, when residait at Brodsworth. 
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1828. The establishment had continued on this footing down 

J^ - - " ^ to the present time, the trustees enjoying the benefit of 

V, it, and of the shooting on the manors adjacent to the 

WooDFow. house. 

Charles TAellusson^ the son, spent much of his time at 
BrodsworiA until his death in 1815; after which time 
the establishment had been used for the occasional ac- 
commodation of the trustees, particularly during the . 
shooting season. 

Charles ThellussoHy the son of the deceased Charles 
Thellussouy and his infant son, who was presumptive 
tenant in tail of a share of the accumulated property, 
now presented a petition, praying that he might be at 
liberty to reside at the mansion at Brodsworthj and have 
the use of the establishment. 

18S7. On this petition, Sir Anthony Hart^ Vice-Chancellor, 

^^ * made an order, directing a reference to the Master, to 
inquire whether regard being had to the allowance i>ut 
of the testator's estate for the maintenance of those 
who resided in the mansion-house, and to the sum 
expended out of the testator's personal estate to fur^ 
nish the house, and the orders of the Court upon the 
subject, the testator's estate would in any and what 
respect be injured by permitting Charles Thellusson, 
i¥ith his infant son, to reside there, as was done by 
Charles Thellusson deceased, one of the sons of the 
testator; or whether it would be for the benefit of 
the mansion-house that they should be permitted so 
to reside. 

Against this order the trustees appealed ; and on the 
appeal the question was, whether any person, except the 
testator's sons and the trustees, could claim, or could 

be 
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be admitted to, the privilege of occasionally residing at 1828. 

Brodsworthy and participating^ in tiie benefits of the «, '^ '^ 
establishment, which was maintained there at the ex- 9. 

pense of the estate. Woodfoed. 

I 

Mr. SugdeHf Mr. Pept/s, and Mr. Campbell, in support 
of the order of the Vice-Chancellor. 

On the &ir construction of the words of the will, a 
grandson of the testator, or even a great-grandson, who 
is presumptively tenant in tail of the property, will be 
included under the term ** sons," as used in that clause of 
the will on which the question arises. Suppose that all 
the sons of tne testator had died in his lifetime, could 
the trustees have excluded the grandsons from the enjoy- 
ment of this benefit? None of the present trustees 
were selected by the testator : they are mere strangers, 
who have been substituted for individuals in whom he 
reposed confidence: if his bounty is to be extended 
beyond the original trustees, to all who may successively 
come into their place, why should it be confined to 
narrower limits, when the question is, how far the 
members of his own family are to participate in the 
benefit ? The Court has put a liberal construction on 
the words of this clause of the will ; and as the establish- 
ment at Brodsworth is supported, by the direction and 
subject to the discretion of the Court, out of the funds 
in which the infant has a presumptive interest, it is 
surely competent for it also to say that he and his 
&ther shall share in the benefits of the expenditure^ 
and that the enjoyment of it shall not be confined 
to the trustees exclusively. 

Mr. Bickersteth and Mr. Elltsorif in support of the 
appeal, argued, that the testator did not mean, under 
the term sons, to include grandsons or more remote 
descendants ; that, upon the principle of the order made 

by 
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by the Vice-Chancellor, all the otiier grandchildren, as 
well as the son of Charles Thellusson^ might apply to be 
admitted into a participation of the benefits of the 
establishment at Brodsworth ; and that the Court bad no 
authority, in respect of its jurisdiction over the property, 
to admit any persons into the enjoyment of those bene- 
fits, except the classes of persons designated in the 
will. 



The Lord Chancellor. 

In this case the testator, having previously directed 
the trustees of his will to permit his wife to use a -certain 
quantity of plate, proceeds in the following words : -— 
*^ I give and bequeath the remainder of my plate, after 
my wife hath made choice of 1400 ounces, agreeaUe to 
the power hereinbefore given to her for that purpose as 
aforesaid, together with all my books, china, looking- 
glasses, linen, wines, and the remainder of my pictures, 
and all the furniture which shall be at Brodsvoarlh at 
tlie time of my decease, except such 'parts thereof as my 
said trustees shall think necessary to be kept for the 
purpose of receiving any of them or of my sons, who 
shall choose to go and spend a little time there occa- 
sionally, shall be sold by public auction or private con- 
tract." It has been considered that this clause was not 
confined to the trustees originally named, and that it 
extends to the trustees for the time being ; but as to the 
other part of it, it is in terms strictly confined to the 
sons; and after having looked through the will with 
great attention, I see no reason why I should extend it 
to the grandsons, or any other class of persons not ex- 
pressly named. I think, therefore, that the order of 
the Vice-Chancellor must be reversed. 



The 
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The inrant son of Charles Thellusson the grandson 
hen presented a petition, insisting, among other things, 
liat only the original trustees named in the will, and 
lie sons of the testator, were entitled under the words of 
he will to reside occasionally at Brodsworth ; that, upon 
he death of Charles Thellusson the son, in 1815, the 
lirection of the decree in February 1801, with respect to 
he maintenance of the establishment at Brodsmorth^ 
ceased to be in operation; and, therefore, that the 
s^tablishment ought now to be broken up. 

Mr. Sugdeuy Mr. Pepys^ and Mr. Campbell^ for the 
)etition. 

The only trustees mentioned in the clause, on which 
he question arises, are ^^ my said trustees ; " that is to 
tay^ the three trustees whom the testator has before 
laroed : substituted trustees cannot be included, for the 
K>wer to appoint new trustees occurs in a subsequent part 
>f the will ; and though such new trustees are to act in the 
nanagement and execution of the trusts, in like manner 
IS if they had been originally named trustees, yet the 
(pending a little time at Brodstiorth occasionally is not 
>ne of the trusts which are to be executed, but is a 
ipecial benefit which the testator has conferred on his 
ions and the three trustees named in his will. In 
leveral of the clauses mention is expressly made of the 
rustecs to be afterwards appointed, as distinguished 
rom the three trustees ; and in the clause which relates 
o the nomination to advowsons, he speaks first of *^ his 
Aid trustees," and tlien of any future trustees to be 
ippointed as thereinafter mentioned. On the sound 
^instruction of the language of the will, therefore, a 
)enefit which is given only to ** his said trustees," 
umnot be extended to trustees substituted after the tes- 
ator's death for those whom he had appointed. 
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Mr. Bickersteth and Ellison^ contra. 

In the first part of his will, the testator, after he has 
empowered ^^ his said trustees," and the trustees who 
should be appointed as thereinafter mentioned, to sell 
the premises which he had devised to his wife during her 
widowhood, adds, that any of his sons should be at 
liberty to become the purchaser at a price to be fixed 
by two appraisers, one named by his said trustees, and 
the other by the son proposing to purchase; and he fur- 
ther directs, that the receipt of his said trustees should 
be a sufficient discharge for the purchase-money. In the 
latter passage, the phrase ^^said trustees" must extend to 
all the trustees who were to have the power of sale; that 
is, both to the original trustees and to trustees who 
should be substituted afterwards. Throughout the will 
the phrase ^* said trustees" is used in making dispo- 
sitions and conferring powers ; and it is clear that the 
testator meant the property to be vested in, and the 
powers to be exercised by, all such persons as should be 
clothed with the character of trustees. 



In tact, the question has already been decided by the 
Court. The orders made in 1810 and 1812 proceeded 
on the supposition that substituted trustees* as well as 
the trustees originally named, were entitled to share in 
the advantage of the establishment at Brodspooorth. In 
1820, the cause was heard on further directions before 
the Vice-Chancellor: at that time not one of the sons of 
the testator, or of the original trustees, was alive ; the 
substituted trustees were the only persons who could 
claim to participate in this particular benefit ; and the 
Court must have deemed their claim well founded, 
since it neither lessened nor broke up the establish- 
ment. 



Mr. 
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Mr. Sugden in reply. 

Neither in I8IO9 nor in 1812, nor in 1820, was the 
attention of the Court called to the question now raised. 
At the two former periods there were persons who were 
entitled to enjoy the privilege of residing in the man- 
sion-house at Brodswofih; and in 1820 it was assumed 
that there were persons so entitled. All estates and 
powers, necessary for the due execution of the trusts, 
will extend to the substituted as well as to the original 
trustees, either because such estates and powers are 
given to the original trustees, their heirs, executors, 
administrators, and assigns, — which latter phrase will 

nclude substituted trustees, — or because the powers 
•conferred on the original trustees are, by express words 

or manifest implication, extended to their successors. 
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The Lord Chancellor. 

The question is, whether the privilege of residing in 
the dwelling-house at Brodsworth is confined to the 
trustees named in the will and originally appointed, or 
whether it extended to the trustees who might after- 
wards be appointed under the power given for that pur- 
pose in the will. The expression in the clause is ^' my 
said trustees." In those parts of the will which precede 
this clause, the trustees of both descriptions are repeat- 
edly mentioned, both the trustees originally appointed 
and the trustees to be thereafter appointed ; and in one 
of those clauses the expression ** the said trustees" is 
made distinctly to embrace both classes of trustees. I 
see, therefore, nothing in the expression contained in 
the clause in question to lead me to the conclusion, that 
it was not intended to apply to the future trustees. 

If these words, then, are sufficiently extensive to em- 
brace the future trustees, it is material to consider what 
was the apparent intention of the testator. Three trustees 

are 
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1828* are originally named; and there is a power given, in 
rr ^ the event of the death of any one of the trustees, or of 

V, any of the trustees not thinking proper to act, to ap- 

point another trustee in his place. Under such circum- 
stances, it would be singular to suppose that the testator 
should have intended that the privilege of residing in 
this dwelling-house should be confined to the trustees 
originally named, and should not be extended to another 
trustee appointed for the purpose of supplying the place 
of a trustee who was dead, or who declined to act. It 
is also remarkable, that in the very last clause of the 
will, there is a provision for appointing Mr. George 
Hibbert to be a trustee, in the event of any one of the 
before-mentioned trustees dying during the lifetime of 
the testator; and there is in that clause a stipulation 
that he should receive three hundred guineas as a remu- 
neration for his services, thereby intimating most dis« 
tinctly that the testator intended that he should be 
placed on precisely the same footing as the other trus- 
tees who are named. Now it would be extraordinary, if 
the testator, having thus distinctly expressed his Id* 
tention to place Mr. George Hibbert j under the circum- 
stances I have stated, on the same footing with the 
other trustees, should not have intended that Mr* George 
Hibbert should participate in the advantage of residing 
in this mansion. It is important, likewise, to consider 
one of the probable objects which the testator had in 
view ; which was, that it might be material for the in- 
terests of the estate that the trustees should occasionally 
reside in the dwelling-house, for the purpose of more 
conveniently superintending the property, which was of 
a very extensive description. 

Under these circumstances, if this question had come 
before the Court for the first time, I should be of 
opinion, that all the trustees were meant to be included 

in 
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in this clause. This question, however, has been before 
the Court indirectly, or I might almost say directly, on 
three distinct occasions. In the year 1810, this con- 
struction was adopted in the order then made; in 
another order, confirming the Master's report, in the 
year 1812, this construction was acted on; and in a 
third order, in the year 1820, it was again acted on 
by the present Master of the Rolls, then sitting as 
Vice-Chancellor. I see no reason whatever to depart 
from the construction which has been thus put on the 
clause. At the same time, looking at the will of the 
testator, it appears to me that the establishment at 
Brodsworth is an establishment of a character much 
more extensive than the testator contemplated: and 
as circumstances are now altered, it is not unreason- 
able that it should be referred to the Master to in- 
quire what would be a proper establishment to keep 
up for the purpose of giving full effect to the direction 
in the will. 



1828. 



Thellusson 

V. 

Woodford. 
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A legacy was 
given to the 
Gurntf^V hos- 
pital: there 
were two hos- 
pitals in 
Guermey^ and 
the Master 
reported tliat 
he could not 
find which 
hospital was 
intended. It 
was held, that 
the legacy was 
not void for 
uncertainty, 
but was well 
given to a 
charitable 
purpose. 



SIMON V. BARBER. 

nnHE testator, Edward Simon, by a codicil to bis 
will, gave to ^^ the treasurer, governor, or directors 
of the Guernsey/ Hospital, for the time being,* the sum of 
200/. stock, three per cent, bank annuities, to be applied 
towards carrying on the charitable designs of the said 
corporation." 

It appeared by the Master's report, that, at the date 
of the codicil, and at the time of the testator's death, 
there were two hospitals in the island of Guernsey^ one 
called the Town Hospital, and the other the Country 
Hospital. These hospitals are still in existence. 

On the hearing of the cause, it was referred to the 
Master to inquire, whether any and what hospital was 
meant or intended by the testator. 

The Master reported that he did not find that any 
hospital in particular was meant or intended by the 
testator. 

Upon the petition of the residuary legatee, the 
question now was, whether the gift in question was or 
was not void for uncertainty. 

For the Attomey-General, the case of Milk v. 
Farmef'{a) was relied upon as establishing that the 
legacy was a general gift to charity, which the Court 
would execute. 



Mr. Wrajf, in support of the charitable bequest 



(a) 1 M^r. 3S, 



Mr. 
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Mr. Roupell and Mr. Richards^ contrd^ 

Mr. Oarratt^ for formal parties. 

The Master of the Rolls. 

Cases of charity rest upon peculiar principles, which 
do not apply to gifts to individuals^ Here the testator 
devotes a certain sum to a charitable purpose; but 
be has not so described the particular purpose that it 
can be ascertained. This part of his property, how- 
ever, being devoted to charity, it is the duty of the 
Court to direct that it be so applied. 




tiAVTtR V. TfeEGO. 



lEtoLLflb 

1828. 

Juneli. 

1830. 
March ^ 



^HOMAS HODSONj by his will dated in June Where a tes^ 

1819, gave a legacy of 500/. to a voluntary society 
called *^ The Plymouth and Devonshire Asylum for the 
Reception of Female Penitents.'^ 



The testator died in June 1821, at which time the 
sksylum was still in existence ; but on the 29th of May 
18^2, long before the assets could be administered, the 
society was dissolved, the charitable establishment was 
completely broken up, and tlie furniture and otiier pro- 
perty beloogihg to it were sold^ 

The question in the cause was, whether this sum of 
500/ was to be applied to a charitable purpose by the 
crown under the sign manual, or was to be administered 
by the Court cy-pfet. 



tator gives a 
leeacy to a 
voluntary 
society which 
exists at his 
death, but is 
dissolved 
before his 
assets can be 
administered, 
the Court will 
execute his 
intention ly- 
pre9* 



Vol. V. 



t 
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1828- Mr. Pemlerton, for the Plaintiflfe, 



Tbego. 



Hattee 

V. Mr. Girdlestone and Mr. Whitmarshy for some of the 

Defendants. 

Mr. Swanrij for the Attorney-General. 

On behalf of the Attorney-General it was argued, 
that, if the particular charitable purpose selected by the 
testator had failed, the disposition of the property be- 
longed to the crown, and not to the Court* Moggridge 
v. ThackwelL (a) This would clearly haye been the case, 
if the particular charity mentioned in the will had ceased 
to exist in the lifetime of the testator ; for, in that state 
of things, the money would have been devoted to charity 
generally, without any existing object having been se- 
lected ; and whether the selected charity ceases to exist 
in the testator's lifetime or after his death, seems to be 
immaterial. " It being established," says Lord Eldon (6), 
" that, where money is given to charity generally and in- 
definitely, witliout trustees or objects selected, the king, 
as parens patrice^ is the constitutional trustee, it is very 
difficult to raise a solid distinction between an original 
gift absolutely indefinite and without qualification, and 
a case, in which, by matter ex post facto^ the gift stands 
before the Court, in consequence of that accident, as if it 
had been originally given indefinitely without any means 
for carrying it into execution prescribed." 

On the other hand, it was contended, that here a 
particular charity was selected, and a trust had been 
created, which gave the Court jurisdiction : that trust 
still subsisted, and though it could no longer be exe- 
cuted in the very mode and form which the testator had 
contemplated, the Court would carry it into effect cy^ 

priu 

(a) 7 fV#. jun. 78 — 84, (6) 7 Fr#. juii.85. 
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pres. ** The general principle," says Lord Eldon (a), 1828. 
^* thought most reconcilable to the cases is, that, where 
there is a general indefinite purpose, not fixing itself 
upon any object, the disposition is in the king by sign 
manual ; but where the execution is to be by a trustee, 
with general or some objects pointed out, there the 
Court will take the administration of the trust" 

The Master of the Rolls. 

The testator here having marked out the particular 
nature of the charity to which he wished this legacy to 
be applied, the Court will execute his intention cy-presi 
«nd the Master must settle a scheme having regard to 
the testator^s will. 

(«} 7 Vei/yan. 86. 



I % 
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2Vo».. 5; 16. HOUSTON V. HUGHES. 

1828. 

^December A. fTpHE question in this cause arose upon the will of 
of^will. ^ Henry Lambert^ bearing date the S6th of Sep^ 

Implication iemher 1811, and executed and attested in the manner 
of est&tes tail. ^ ^ r • i_ • 

A testator, required by law for devising freehold estates of inhent- 

in a very un- jujce. The instrument was wholly in the testator's own 

grammatical , . . . 

and obscure handwriting, and was in the following words : — 

aonalpro- funeral and testamentary expenses be fully paid and- 
vLt the whole satisfied: I give and devise bequeath unto Abrahanf 
legal interest BobartSj of Lombavts Street^ Esquire, in the city of 
trust for A. London^ banker, and iinto Henry Hughes^ of Newport 

and i?., during Street^ in the city of Worcester, and unto John Piatt, 

their lives, to / , 

their separate Bridge Street, in the city of Worcester, and to their 

imfinish^and ^^^''^ ^^^ ever, all my messuages or tenements^ farms, 
unconnected lands, hereditaments, estates, and premises whatsoever 
Sentences sue- ®^ wheresoever, freehold, copyhold, or leasehold (having 

ceededy and surrendered my copyhold estate to the use of my said 
these were ^ 1 1^ t/ 

followed by a ^^H)? *" possession, reversion, remainder, or expectancy, 
^h^^^'^ft"* ^^ whereof I have a disposing power, with their several and 
the decease respective members, rights, and appurtenances, to have 

uid faihireof ^"^ ^^ ^^^^ ^"^'^ ^^ ^^^ ®^'^ hereditaments and premises 

their male as are freehold unto the said Abraham Roberts, Henry 

pern should Hughes, John Piatt, their heirs and assigns ; to have and 

go '^ 'Je hold my copyhold, and all such other of my estates as 

ters; i^. and ^^^ 'ess than freehold, unto Abraham Robarts, Henry 

^Ivon^h^d ^^S^^^>' Jo^^^ P^^l for and during all my right, title, 
a daughter, and estate term therein or thereto respectively, accord- 
damAtew ^^ ing to the nature and quality of the said estate re- 
were men* spectively : 
tioned in the 

will : Held, upon the whole context of the will, that A, and B, were only tenants for 
life^ and that an estate in tail male was not to be raised in them by implication. 
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spectively: I likewise give and bequeath to Abraham 
Sobaris, Henry Hughes^ John Piatt all my ready-money, 
securities for money, household and other goods, plate, 
china, linen, cattle, chattels, and all other my personal 
estate, of what nature or kind soever, as, and for, and to 
the end that my trustees alone may have full power and 
dear and absolute authority to release, convey, assign, 
and assure all and every the estates and premises which, 
at the time of making and of executing this my will 
and at my death, may be vested in me, as mortgagee in 
fee, or as trustee, without calling upon my heir-at-law 
to concur or join in any releas or transfer of any such 
premises, or have any affirmation concerning what 
belong to my real or personal estate whatsoever : and I 
do give and devise all my estates, title, and interest iu 
and to such premises as last mentioned, together with 
all benefit and advantages thereof, to Abraham RobartSj 
Henry Hughes^ John Platt^ in trust and confidence that 
the shall hold all my lands, tenements, real and per* 
sonal estates, for the uses hereinafter mentioned : I give 
Abraham Robarts^ Hemy Hughes^ John Platt^ on con* 
dition that they undertake and execute the office of 
trustees, also tlie several trusts therein this my will con- 
tained, 200/. a piece to each, but only to such of them 
who shall prove my said will ; and that all the charges 
and expenses of my said trustees herein mentioned in 
this trust shall be paid out of my personal estate, and 
that if any or either my trustees die or refuse to act in 
the trust, that then my other trustee or my trustees 
shall have a power of choosing a trustee in the place of 
such trustee or trustee so dying or refusing to act, and 
BO as often as the same do happen, to the intent of 
keeping a sufficient number of acting trustees, and that 
the trust may not descend to the heirs of the survivors ; 
ftnd my will is, that the said trustee or trustee so chosen 
fehall have the same power and estate as given to the 

I 3 trustees 



1827. 

HODSTOK 
H(JGHS9. 
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trustees herein named. I give to my niece, Mrs. Sheeri 
Houghiorij formerly of Grafton Street, in the city of Dub- 
liriy and the eldest daughter of my sister, Mrs. Buth Ijeay, 
three hundred pounds a piece each, upon their respitive 
marriage of each of her grandchildren, with the consent of 
their mother, or when they attain the age of twenty-one! 
years ; and if any die, their share to be equally divided 
between her mail and famail sons and daughters ; and 
I give to Miss Eliza Griffith, the daughter of Mrs. 
Charlotta Griffiih, late of Grq/ton Street, in the city of 
Dublin, in the kingdom of Ireland, five hundred on her 
respective marriage, with her mother consent, or when 
she attains the age of twenty«one years ; and I give to 
Miss Eleanor Kelly, of the custom house, 500/. ; and I 
give to Miss Susan Kelly, 200/.; and I give to Mr. 
Henry Hughes, of Worcester, Newport Street, 300/. : and 
in trust and confidence that my trustees shall hold all 
my lands, tenements, real and personal property, of 
what kind or nature soever, and all my estates and 
interests in the same, to be holden by my trustees in 
trust, and then apply the income and annual amount of 
such property to the use of my two nieces, Elizabeth 
Sheen Houghton and Charlotta Griffith, for their lives 
and proper use and benefit, and after their decease, to 
such child, or, if more than one, to the use of such 
children, in manner following (to wit): — if male issue of 
my niece Mrs. Sheen Houghton daughter Mrs. Strong, 
then I give and devise to my trustees, Abraham Robarts, 
Henry Hughes, John Piatt, that they shall hold all my 
lands in trust and confidence, that the shall hold my 
will is whatsoever of my real estate or personal estate 
and interest therein come to my two nieces, by vertue of 
this my will, be for their own sole and seperate use, 
and not subject to the disposal of any husband, nor to 
set, let, or assignee any part of the premises thereof; 
and that. Upon the payment of bioney that arise from 

mv 



Hughes. 
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kny regl or personal property, of what nature soever, that 1 827. 

Elizabeth Sheen Houghton or Charhtta Griffith their Vt - * ' 

^^ "^ Houston 

receipt only shall be a discharge for the money re^ t. 

ceived. Then, from and after the decease of my two 
nieces, Elizabeth Sheen Houghton and, Charhtta Griffith^ 
and failare of their mail issue, and satisfying my before- 
mentioned gifts and bequeth, my trustees shall hold, in 
trust for for the use of Elizabeth Sheen Houghton and 
Charlotta Griffith^ my two nieces, their grand-daughters, 
when the attain the age of twenty-one years, or be mar- 
ried, with the approbation and consent of their mother 
and my trustees ; and not having such approbation and 
consent, their share to be divided among the remainder, 
and as my two nieces, by their will or deed in writting, 
shall direct or appointment, then to the use of such 
child or children, and the profits arising from my real 
and personal estates, of what nature or kind soever, shall 
accumulate and be layd out and invest the same in stock 
or publick funds, or real or government security, at in- 
trest, and the prod use thereupon due, or to become due, 
and securitys in which the same shall be then invested, 
amongs all and every the child and children of my said 
two nieces, Mrs* Sheen Houghton and Mrs. Charlotta 
Griffith i and my meaning is, that if Miss Eliza Grif* 
Jlih married and have issue, that Eliza Griffith and her 
children share in this my bequeathment equaly with 
Mrs. Sheen Houghton^ but not till after the decease of 
feny two nieces : and if this happen, my trustees, allow- 
ing what they shall judg proper for their maintenance 
and education of such child or children, till the arrive 
lit the age before mentioned \ and my will is, that every 
such child who shall take my estate by vertue of this 
ttiy will, shall take tny samame, without the addition of 
Itny otheir surname, and shall inhabit the Barton House^ 
Hbd make it their residence and place of aboad t Also t 

t 4 give 
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give and bequeath to my two nieces, Elizabeth Sheen 
Houghton and Charlotta Griffith^ all my plate, linen, 
china, household furniture of what nature kind soever, 
as well in or about my dwelling-house at the Barton or 
elsewhere, upon trust, during their natural lives, the use 
and enjoyment of all such, and after their decease to 
the use of such son or sons and daughters as my will 
directs, as shall from time to time come into the possession 
of my estates, and inhabit the Barton House ; and also 
as often, and from time to time, renew the Barton lease, 
which is every seventh year ; and also, as often as the 
live do fall in the lease of Cdwall Parkj that it be re- 
newed, and three live keept up to preserve it ; and that 
all the building be kept in repair, and what is expended 
in needful repairs to be paid out of the rent and profits 
of the estate. And my will is, that whatsoever of my 
personal estate that comes to my two nieces, Etiza- 
belh Sheen Houghton and Charlotta Griffith^ of my 
plate, linen, household goods, and furniture of any 
kind, in my dwelling at the Barton^ shall remain, and 
after their decease, to be for the use of such child, sons 
or daughters, that comes to the possession of my estate 
by virtue of this my will : but in case of failure of issue 
mail, I devise to the femail grand-daughters of EUza^ 
beth Sheen Houghton and Charlotta Griffith^ grand- 
daughters, then my will that my trustees shall hold in 
trust all my lands, tenements, real and personal estates, 
after satisfying the before*mentioned gifts and bequeths, 
in trust for the use of such grand-daughters of Elizabeth 
S/iecn Houghton and Charlotta Griffith as are then 
living as tenants in common, and not as joint tenants; 
and if this happens, and any dispute to cause a differ- 
ence of the bequeaths of this my will, I direct that my 
said trustees do adiust my bequeath, and determine 
absolute the same ; and those that reject my bequeat be 
void, and their so avoidable and divided equally be- 
tween 
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tween such daughters as then living; and I do appoint 1827* 
my two nieces, Elizabeth Sheen Houghton and Charlotta ^^^^!^ 
Criffithi executrix of this my last will and testament." p- 

HuOHBS. 

The testator, at the date of his will, and up to the time 
of his death, was seised of divers freehold and copyhold 
lands in fee, and held other lands, freehold and copyhold, 
upon leases for liv^s, and for 'terms of years. The copy- 
Lolds had been surrendered to the use of his will. The 
personal property amounted to about 70,000/. 

The testator died on the 25th of March 18H, leaving 
his only child. Lady Tempest^ his heiress-at law, cus- 
tomary heiress, and sole next of kin. The Plaintiffs, 
Mrs. Houston and Mrs. GriffiihyV/ho were the only sur- 
viving children of his sister Ruth Lea^ and were de- 
signated in the will as Mrs. Sheen Houghton and Charlotte 
Griffith^ proved his will. At the date of the will, and at 
the death of the testator, Mrs. Houston had only one 
child, Mrs. Strongs who had no son, but had daughters 
Hving at the date of the will and at the death of the 
testator, and afterwards, had two other daughters. Mrs. 
Griffith in like manner had only one daughter, Eliza, 
who was unmarried at the date of the will, but, shortly 
afterwards, married Mr. Peyton, and had one daughter 
in the testator's lifetime, and, afler his death, had both 
sons and daughters. 

In 1811, Mrs. Strong was about twenty-four years of 
age, and Eliza Griffith about twenty-one. None of the 
children of Mrs. Strong or Mrs. Peyton bad as yet attained 
the age of twenty-one, or married. 

In July 1821, Lady Tempest i\^A, having made a will, 
which was not executed so as to operate on freehold 
estates, and leaving Mrs. Houston and Mrs. Griffith co- 
heiresses- 
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1827. lieiresses-at-law, and Mrs. Houston customary heiress 

\, - both of her and of the testator. In 1825, Lessingham 
Houston , - 

V. obtained letters of administration to Lady Tempest^ with 

Hughes. 1,^^ ^j,i annexed. 



The bill was filed by Mrs. Houston and Mrs. Hughes, 
against the trustees, the children of Mrs. Strongs Mr. 
and Mrs. Peyton and their children, and the admini- 
strator of Lady Tempest^ praying that the rights of the 
parties under the will might be ascertained, and that the 
Plaintiffs might be declared to be entitled to all the lands 
of which the testator died seised in fee, as tenants in 
common in tail male, and to his leaseholds, and the 
residue of his personal estate, absolutely in eqntl 
moieties. 

At the hearing of the cause, on the 5th of July 188d^ 
before Lord Gifford^ Master of the Rolls, a case was 
ordered to be made for the opinion of the Court oi 
King^s Bench. The questions proposed by the case 
were, first, what estate and interest in the fee simple 
lands and leaseholds for lives was taken by the trustees; 
secondly, what by the Plaintiffs, Mrs. Houston and Mrst 
Griffith: thirdly, what by the sons of Mrs. Peyton: 
fourthly, what by Mrs. Peyton and her daughters and 
the daughters of Mrs. Strong* and, fifthly, if the Couri 
should be of opinion that the legal fee in the lands bl 
inheritance, and the absolute interest in the leaseholds 
for lives were vested in the trustees, then, in case the) 
had been merely devisees to uses, and the legal estate 
had not remained in them, what estates and interest 
Would have been taken respectively by the ^rMtil 
enumerated in the three preceding questiobSi 

The case was tirgued before the three puisne Judges ol 
Vhe Court of King^s l3ench) who treturtied the followittg 

eiertificiite! 
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Certificate (a) : — *^ This case has been argued before us 
by counsel. We have considered it, and are of opinion, 
that the said Abraham Robarts, Henry HugheSj and John 
Piatt took, under the will of the testator, an estate in fee 
simple in the freehold and copyhold lands and heredita^ 
ments in which the said testator had, at the time of his 
death, an estate of inheritance to him and his heirs ; and 
we are of opinion that the same Abraham Robarts, Henry 
Hughesj and John Piatt took the whole interest which 
the testator, at the time of his death, had in the lands 
and tenements which were then held by him on leases 
for the lives of the persons in the leases in that behalf 
named : and, as we are of this opinion, the interests of 
the other parties mentioned in these questions are equit- 
able interests only, and we have not given any opinion 
as to them. . 

J. Bayley. 

G, S. Holroyd. 

J. LittLedale. 



1887. 
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On the report of the Master, finding the facts which 
had been stated in the case, and on the certificate, the 
cause came on to be heard for further directions. 



Mr. Sugden and Mr. J. Russell^ for the Plaintifls. 

An estate for life is expressly given to the Plaintifis, 
which is followed by a limitation over, after failure of 
their issue male, to grand-daughters; and there are 
Ho words of devise to any persons, as purchasers, other 
than the Plaintiffs, which would include all their issue 
male. They therefore say, that, by the rule of legal 
interpretation, which has guided the construction of 
wilb for two centuries, and which, if sometimes the 

(a) The argument in the King's Bench is reported in 6 BametuaU 
tod CreaweU, 405. 

inferior 
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inferior courts have deviated from it, has always been 
adhered to by the House of Lords, they take, by impli- 
cation, an estate tail in tail male in the freehold and copy- 
hold lands, and a quasi estate in tail male in the personalty. 



The rule of construction, applicable alike to legal and 
equitable estates, is,, that, if there is a devise to A* B. 
indefinitely, or to A. B, for life, followed in the same 
instrument by words which direct that, upon the failure 
of A*s issue, the lands shall go over to C Z>., and there 
are no other limitations which would include all the 
issue of ^. ; there A. B. shall take an estate tail by neces- 
sary implication. The rule has been applied to various 
modes of expression, indicating a general failure of issue, 
or a failure of a particular class of issue; such as " if ^. 
die without issue, — if ^. die without leaving issue, — in 
default o{ AJs issue, — for want of -4.'s issue, — if ^. dies 
before he has any issue of his body," Sec, The firin- 
ciple upon which the Courts have proceeded is, that, as 
the gift over is not to take eiFect till the failure of AJs 
issue, the testator must have intended the estate to go 
in such a line of devolution as would include all the issue 
of A. ; and, in order to promote this general intentioDi 
not expressly declared in the will, but inferred from the 
mere terms of the limitation over, an estate tail in A. is 
raised by implication. In many of the cases, the effect 
of the implication, by giving to A. such an estate as en- 
ables him to acquire the absolute dominion over the 
property, has been to render the greater part of the 
clause nugatory ; as where the estate of A. has been ex- 
pressly confined to a life interest ; or where the life 
estate was followed by a power of appointment, or by a 
limitation to the heirs of his body, as tenants in common, 
or by other limitations precedent to the gift over upon 
failure of his issue. But even in such cases the rule has 
been uniformly adhered to ; and rather than deviate from 

or 
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or infringe on it, plain words have been disregarded, 
and whole classes of estates and interests annihilated. 

The only instances in which it may seem not to have 
been followed, are cases which, in fact, did not fall 
within it, and to which its principle was not applicable; 
as where there was no express estate given to the per- 
sons on the failure of whose issue the limitation over was ' 
made to depend ; or where the limitation over was ex-^ 
pectant not upon a general failure of his issue, or a class of 
his issue, but upon a failure of that issue or class of issue 
at a particular time ; or upon the failure only of such • 
issue or class of issue as would be included in the ex- 
press gifts contained in the will. 

The rule is laid down or explained, and its predo- 
minant influence in the construction of wills is affirmed 
and recognised, in the judgment of Lord Hale in King 
V. MeUing (a), and a great variety of other cases {b) : 
Jesson V. Wright (c). Doe v. Applin (d), Hodges v. Mid- 
dleton {e\ Wight v. Leigh (g). Doe dem. Candler v* 
Smith (A), Frank v. Staoin (f ), Robinson v. Robinson (*), 
Kif^e V. Remball{I)i Bacon v. Hill{rn\ Milliner v. 
Bobinson (n), Newton v. Bemardine (o), Langley v. Bald^ 
I0iii(jp), Wylde v. Lewis {q\ Southly v. Stonehouse {r\ 
Doe V. Cooper {s)i Doe v. Goldsmith (/), Bennett v. The 

Earl of Tankerville. (u) 

Does, 



(a) 1 Vent. 928, 2S9. 

(b) I Anderson, 43. pi. Il6, 

(c) 2Bligh,\. 

(d) 4 T. Btp. 8S. 
{e) Douglat,45}. 
{g) lSFesey^564i 
(A) 7 5r.il. 531. 
(i) 5 East, 548. 

ik) 1 Burr, S8i 2 Ves sen. 
S2S. 

(/) Cro. Jae. 448. 8 Pm. Ab. 
911. pi. 7, 8. 



(m) Moore, 4 64. pi. 656 . 8 Vin* 
Ab, 240. pi. 4. 

(n) Moore,682. pi. 939. 8 Fin, 
Ab. 240. pi 7. 

(o) Moore,l21. pi. 275. 8 Fm* 
Ab.264.ph2. 

(p) Cited in 1 P. Wms. 759. 

\q) I Atk. 432. 

(r) 2 Vet* sen. 612. 

(«) \Eait,229. 

(/) 7 Taunt. 809. 

(w) 19 Vet. 170. 
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1827* Doesthen, the rule apply to the limitations contained 

~^ -' in this will ? The whole property is vested absolutely in 

«. trustees ; and the first bequests are merely of legacies to 

Hughes. ^^ grandchildren of Mrs. Houston^ to the daughter of 
Mrs. Griffiths^ and to a Miss Kelltf. The enjoyment is 
then given to the Plaintiffs for their lives ; and, after an 
imperfect clause, alluding to children and male issuer 
and some superfluous and unconnected words repeating 
the devise to trustees, there is a declaration that the in^ 
terests, which the Plaintiffs take under the will, shall be 
to their separate use. This declaration, with the words 
of devise preceding it, — *' then I give and devise to my 
trustees, Abraham BobartSj Henry Hughes, John Plattj 
that they shall hold all my lands, in trust and confi- 
dence, that the shall hold my will is whatsoever of my 
real estate, or personal estate, and interest therein, come 
to my two nieces, by virtue of this my will, be fi>r their 
own sole and separate use, and not subject to the dis- 
posal of any husband, nor to set, let, assignee any part 
of the premises thereof and that, upon the payment of 
money that arise from my real or personal property, of 
what nature soever, that Elizabeth Sheen Houghian or 
Charlotta Griffith, their receipt only shall be a discharge 
for the money received," — ought to be read in a paren- 
thesis. Omitting this parenthetical clause, the first dis- 
positions made by the will are in the following words : — 
*< In trust and confidence that my trustees shall hold all 
my lands, tenements, real and personal property of 
what nature or kind soever, and all my estates and m* 
terest in the same, to be holden by my trustees in trust, 
and then apply the income and annual amount of such 
property to the use of my two nieces, EUxabeth Sheen 
Houghton and Charlotta Griffiih, for their lives and pro- 
per use and benefit ; and after their death, to such child, 
or, if more than one, to the use of such children, in man- 
per following ; (to wit), if male issue of my niece Mrs. 

Sh€e^ 
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ikeen Houghion^ daughter Mrs. Strong; tben^ from and 1827. 
iter the decease of my two nieces, Elizabeth Sheen jJ^^J^^ 
Hlo^ghian and Charlotta Griffith^ and failure of their ^^ o. 
nail issuer and satisfying my before-mentioned gifts and 
lequetb, my trustees shall hold, in trust for the use of 
Elizabeth Sheen Houghton and Charlotta Griffith^ my 
wo nieces, their grand-daughters," &c. Here is a clear 
pft of an estate for life to the Plaintiffs, followed by a 
imitation to their grand-daughters, on failure of their 
male issue, but without any express gift to their male 
issue. An estate in tail male must, therefore, be raised^ 
iyy necessary implication, in Mrs. Houston and Mrs. 
Griffith* 

This construction cannot be affected by the interven- 
tion of the imperfect words ** and after their decease, to 
Rich child, or, if more than one, to the use of such chil- 
dren, in manner following ; (to wit), if male issue of my 
uiece Mrs. Sheen Houghton/* The utmost that can be 
bferred from these expressions is, that the testator was 
contemplating the event of there being certain chil- 
dren, but of whom does not clearly appear, and the 
possibility of Mrs. Houston or her daughter having 
male issue. 

The clauses which immediately follow relate to the 
interests given to the grand-daughters on fiulure of issue 
male. Next comes a direction, that ** every such child," 
who shall take the estate by virtue of the will, shall as- 
Nime the testator's surname, and inhabit the Barton 
House i and then there is a bequest of the plate, linen, 
Tumiture^ &c. in the Barton House to the Plaintiffs, for 
their life, and after their decease, ^^ to be for the use of 
lach child, sons or daughters, that comes to the posses- 
rion of my estate by virtue of this my will." There is 
nothing in any of these clauses incompatible with an 
estate tail in the Plaintiffs ; on the contrary, they accord 

better 
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belter with the line of devolution Wbieh would takl! 
place under an estate in tail male than with the tourse 
of enjoyment which would arise under any other con<* 
struction. The testator proceeds: ^* But, in case of 
failure of issue male, I devise to thefemail grand-daugh- 
ters of Elisiabeth Sheen Houghton and Charlotta Griffith 
grand-daughters, then my will is, that my trustees shall 
hold in trust all ti^y lands, tenements, real and personal 
estates, after satisfying the before mentioned gifts and 
beqtieths, in trust for the use of such grand-^augbters of 
Elizabeth Sheen Houghton and Charlotta Griffith as are 
then living as tenants in common, and not as joint 
tenants." In case of failure of whose issue male? 
Why, of the issue male of the ladies who have been 
spoken of immediately before, and whose names occur 
again, at the distance of two or three words, in this very 
clause; — the same failure of issue male which has been 
mentioned before in express terms — failure of issue male 
of Mrs. Houston and Mrs. Griffith. This concluding 
devise is merely a repetition of the former devise to 
.the grand-daughters, after failure of issue male of the 
two nieces, to whom a life estate is given. 



By force, therefore, of the rule of legal construction, 
as applied to the clear words of this will, the Plaintifis 
take an estate in tail male in the lands ; and the appli- 
cation of the rule is here free from many of the diffi* 
culties which has surrounded some of the cases. We 
do not disregard any clear words, — we do not even put 
a forced construction on ambiguous phrases; — ^ still less 
do we destroy any interests, estates, or powers created 
by other clauses of the will. 



There are no words in this will under which any 
issue male can take as purchasers : if they take at all, it 
can only be as issue in tail of the Plaintiffs. The con- 
struction contended for by the Plainti£& is the only 

one 
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ne which can effect the general intention of the tes^ 
Iter; and in effecting that general intention, we have 
ot to disappoint any particular purpose apparent on 
le wilL 



1827. 



Houston 
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If the Plaintiffs take an estate tail in the lands, it 
ecessarily follows that they take the personalty ab- 
dutely. Love v. Wyndham (a), Burford v. Lee (J), 
bunnftttous. (c) 

Sir Charles WethereU and Mr. Preston^ for the 
laughters of Mrs. Strongs who were bom at the date 
f the will. 

It is not at present necessary for the Defendants to 
o more than contend that the Plaintiffs do not take an 
state tail. If the Plaintiffs take only a life estate, then 
t their decease the Court will have to decide what par- 
icular estates or interests the different classes of De- 
sndants take ; but that question does not arise now. 

The testator, in framing his will, had in view the 
late of the families of his two nieces. They had each 

daughter and no other issue ; and as he did not con- 
smplate the possibility of their having more children, 
is plan was to give his property to his nieces for life, 
od, after their death, not to their issue, but to the issue 
f their daughters. As to his intention that the nieces 
hould not take more than a life estate, not a doubt can 
e entertained; for the income is expressly given to 
lose ladies for their lives, and there is superadded to 
ne gift a qualification which is suitable only to the 
ature of a life estate — the qualification of its being to 
heir separate use. That the issue, who were to take, 

were 



(a) 1 Lev. 299. 
{b) Freemaity 210, 

Vol. V. 
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(c) Freeman, 287. FearrCt 
Contingent Remamden and E*» 
ecutory Devitet, 461. 480. 
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w^re to be issuer not of his nieces, but of their dangj^tersi 
Mrs. Strong and Mrs. Pej^oHf is evident from the Ian* 
guage of various parts of the will. After the gift to th^ 
Plaintiff for life, comes this clause, '^ and after their 
decease to such child, or if more than one, to the use 
o( such children in manner following (to wit), if male 
issue of my niece Mrs. Sheen Houghton daughter Mrs. 
StrongJ* The issue male, therefore, who are to take, 
are issue male of Mrs. Strong ; and it is upon failure 
of such issue male that the gift over to the grandr 
daughters is to take effect. In the inaccurate way in 
which this testator has expressed himself it is not 
surprising that, meaning to refer to the is^ue male 
of the daughters of the nieces, he has spoken of them 
as issue male of the nieces themselves : and when he 
says ** from and after the decease of my two nieces 
Elizabeth Sheen Houghton and Charlotta Griffith^ bxA- 
failure of their male issue," the word such ought to be= 
inserted, and we ought to read ** such their male issue,*^ 
namely, the male issue of whom be had before spoken. 



In the clause relating to the occupation of the Bariom- 
House^ and the use of the plate, linen, and furniture^ 
the testator repeatedly speaks of '^ such sons or daugh-* 
ters " as should come into possession of the estate by^ 
virtue of his will. The daughters, it is admitted, were 
to be daughters, not of the nieces but of Mrs. Strong 
and Mrs. Peyton ; the sons, therefore, must also mean 
sons of Mrs. Strongs or sons of Mrs. Strong and Mrs. 
Peyton ; and they were to take as purchasers, and not 
as issue in tail. 



The gift to such male issue is contained in the 
manifest intention of the testator to give to them; in 
the same way as the gift of a fund (a) to a son after the 

death 

{a) Cro, Jac. 75. 
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death of his mother, is considered to operate as giving 
the mother a prior interest ; and, the trustees taking a 
fee^ the eestuis que trtist^ by virtue of the estate which is 
in the trustees, will take the fee. even without express 
words of limitation ; Preston v. Funnell (a) ; Newland v. 
Shephard ib\ Peat v. Powell (c), Reade v, Reade. id) 
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Therefore the issue male take as purchasers in fee ; 
whether as joint tenants or as tenants in common, is of 
little consequence ; and if there is no issue male at the 
decease of the two nieces, the devise over to their 
grand-daughters will take effect; for it is apparent on 
the various clauses of the will, that the gifl over is, not 
upon an indefinite failure of issue male, but on the 
&ilure of issue male at the decease of the nieces. That 
this is the true construction of the gift to the grand- 
daughters is apparent from the terms in which the gift 
is expressed, from the mode and qualities of the gift, 
firom the circumstance of its being confined to the 
grand-daughters then living, and from the clause in 
which the testator says, '^ and my meaning is, that if 
Miss Eliza Griffith married and have issue, that Eliza 
Griffith and her children share in this my bequeathment 
equally with Mrs. Sheen Houghton^ but not till after 
the decease of my two nieces." 

If it were deemed more consonant with the language 
and plan of the will that the estate of the issue male 
should be an estate tail, such a construction may be 
adopted on the principle of Mandevill^s case, (e) 



If the construction were to be adopted which gives an 
estate in tail male to the Plaintiffs, two consequences 

would 

(fl) Willet, 164. (d) 5 Vex. 744. 

lb) 8 P. IVnu. 194. (e) Coke LUt, 26 b. 

(c) Ambler, 3S7. 
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would follow, each of which is inconsistent with the 
manifest purpose of the testator. First, the issue male 
of Mrs. Strongs whom he unquestionably meant to in- 
clude among the objects of his bounty, could never 
take any interest in the property ; secondly, the gift to 
the grand-daughters must have been from the beginning 
void and inoperative. 

Mr. AgaVj for the sons of Mrs. Peyton. 

The testator in a prior part of his will gives legacies 
of 800/. to each of the grandchildren of Mrs. Houston ; 
and when, a few sentences afterwards, he devises, after 
the decease of his nieces, ** to such child, or if more 
thtin one, to the use of such children in manner follow- 
ing,'' the word such has reference to the children of 
whom he had before spoken, namely, the grand- 
children of Mrs. Houston : and there is a subsequent 
clause the effect of which is to declare that the children 
of Eliza Griffith are to take equal benefits with the 
descendants of Mrs. Houston. The children of the two 
great-nieces are the persons to whom, on the decease 
of the nieces, his property is to go. It is also clear 
that among those children he meant to prefer the sons 
to the daughters. 

To give an estate tail to the Plaintiffs would not 
effect any intention of the testator, either particular or 
general ; but would defeat the whole plan on which he 
has disposed of his property. Even if the words were 
sufficient to raise an estate tail in the freeholds of inherit^ 
ance, they ought not to be construed so as to give the 
personal property absolutely to the first taker. In no 
case have words, similar to those which are found here^ 
been held to amount to an absolute bequest of personal 
property-; and the same words, occurring in the same 
instrument, may receive a very different constructioa 

with 
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with respect to real estate od the one hand, and per- 
sonalty on the other. Forth y. Chapman (a), Jacob v; 
AnyaU. (d) 

i 

Mr. Pepysj for the same parties, contended that the 
sons of Mrs. Strong and Mrs. Peyton took the real 
estate as tenants in common in fee, and the personalty 
absolutely as tenants in common. 

Mr. Heald and Mr. Knighty for Mr. and Mrs. Peyton 
and their daughters, and the daughters of Mrs. Strong 
bom after the testator's death, cited Glenorchy y.Bosvil (c), 
PapiUon v. Voice {d)^ Leonard v. Lady Sussex, {e) 

Mr. Homey Mr. Treslaoey Mr. Serjt. Russelly and Mr. 
lA^nchy for Lesinghatny who, as administrator of Lady 
Tempesty represented the testator's next of kin. 

The rule as to the implication of estates tail is not ap- 
plicable here, because the income of the property is 
given to the Plaintiffs for their life, to their separate use 
and without power of anticipation. Now, where is there 
any authority which will sustain the position that a de- 
vise to trustees in trust for a woman during her life, to 
her separate use, and without power of anticipation, with 
remainder over, in default of her issue, will give her an 
estate tail ? 
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The cases which have been cited on the part of the 
Plaintiffs are distinguishable from the present in this re- 
spect, that in all of them there was apparent on the &ce 
of the will an intention to give an interest to the children 

of 



(a) 1 P. Wms. 664. 

(&) 4 Bro. C, C, 542. See also 
15 Vei. 479. note. 1 Mad. 376. 
note. 



(c) Cai. temp. Talb. 3. 
\d) ^P.Wmt.AlU 
\e) 2 Vem. 527. 
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of the tenant for life ; in most, if not in all of them,, there 
were express limitations to sons or heirs of the body» or 
issue of the first taker, which came between hia estate 
for life and the ultimate gift; and the effect of raising an 
estate tail by implication was to include all those in- 
dividuals for whom a benefit was manifesdy intended. 
Here there is no apparent intention that the property 
should be enjoyed by the children of the tenants for life, 
or by any of that class of issue for whose sake the 
Court is required to create an estate tail : the very basis 
of legal implication is wanting. 



The clauses on which the counsel for the other De- 
fendants have commented, shew that the issue, whom the 
testator had in view, were issue, not of his nieces but 
of the children of his nieces : and the direction as to 
accumulation may be referred to for the same parpose. 
If the Plaintiffs are right in their construction, they take 
the personalty absolutely; the testator, on the other 
hand, provides, that after their decease, the income of 
the property shall, in certain events, be held on trusts for 
accumulation : can any two things be more contradictory 
than absolute ownership in the Plaintiffs, and yet a trust 
for accumulation after their death ? The intention mani- 
fested throughout the will must exclude the implication 
of an estate tail. 



But though it is clear, that, in speaking of issue, the 
testator meant issue of some person or persons other 
than his nieces, it is very uncertain which issue in par- 
ticular he did mean ; and there are no words of gift to 
any class of issue, nor any limitation to them of a- 
definite quantity of interest. The clause under which 
the grand«daughters claim is so confused and ambigu- 
ous that it would be difficult to put a consistent inter- 
pretation on it, and if a gift to them can be extracted^ 

from 
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from it, still that gift will be too remote* The conse- 
quence is, that, with the exception of the estates for life 
to the nieces, all the other dispositions of the will are 
void either for uncertainty or remoteness. Thomas y. 
Thomas {a\ Doe v. JoinviUe{b\ Boehn v, Clarke {c\ 
Gardner v. Sheldon, {d) 

■ * 

Mr. Sidelottom^ for the trustees. 

Mr. Stigden in his reply cited and commented on Doe 
V. JomoiUe {e\ Forth v. Che^man (g\ Brouncker v. Ba^ 
goi {h\ ^Gardner v. Sheldon {i\ Stanley v. Stafdey{k)f 
Austen v. Taylor (/), Bomilly v. James* (m) He con- 
tended that the argument for the Defendants was in- 
consistent with itself, and with the settled principle of 
construction. The issue male, on whose fidlure and 
not sooner the property was to go over, were expressly 
described to be the bsue male of Mrs. Houston and Mrs. 
Griffith : how could those plain words be controlled by 
imperfect and ambiguous phrases ? There were no 
words of gift to any issue male as purchasers ; and no 
issue male could possibly take but through the medium 
of an estate tail in the Plaintiffs. The argument for the 
Defendant Lesingham^ in ikct, was this : <* when the 
testator has said issue male of A.^ we shall conjecture 
that he meant issue male of C, and then as there are no 
words under which C. can take any thing, an intestacy 
will ensue, so that we may claim the property, in oppo« 
sition on the one hand to the express words of the will, 
and on the other, to the disappointment of what we allege 
to have been his meaning." 

There 



(a) eT.R.en. 

(b) 5Eatt,n2. 

(c) 9 Vet. 580. 
{d) Vaugh.^59. 
{t) 3 East, 17 3. 
(g) 1 P. Wnu. 663. 



(A) I Mer.27i. 
(t) Vaugb.259. 
{k) 16 Ves.49l, 
(0 AnA.876. 
(m) 6 Taunt. S69. 
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' There is, unquestionably, much obscurity in some 
parts of the will ; but the Plaintiffs rely on what is clear; 
and the Defendants on what is confused and obscure. 



The Lord Chancellor. 

In this case the attention of the Court has been 
directed to a will, perhaps the most confused in its 
terms and provisions of any ever submitted for judicial 
decision. It consists of unfinished sentences, of words 
put together without regard to grammar or the ordi- 
nary rules of language, and of bequests and dispositions 
which appear so contradictory and unintelligible as to 
render it almost impossible to put upon it any reason- 
able or consistent construction. 

- The main question which was argued, and which 
stands for decision is, whether the Plaintiffs, the nieces 
of the testator, took under the will an estate for life 
only in the property in question. The devise gives 
them an estate for life in express terms : but it is con- 
tended, on the part of the plaintiffs, that, in order to 
fulfil the general intention of the testator, the estate for 
life must be enlarged into an estate tail. The plaintiffs 
have acted upon this view of their case ; and in the year 
1817, three years after the death of the testator, they suf- 
fered a recovery of such part of the property to which the 
testator was entitled in fee at the time of his decease. 



It is necessary, in order to form a correct opinion on 
this point, to consider in succession the different pro- 
visions of the will. The testator devises all his property, 
— freehold, copyhold, leasehold, and personal estate, 
of every description, — to trustees, ^' in trust and con- 
fidence that they should hold all his lands, tenements, 
real and personal property, and all his estates and in- 
terest 
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teresttherem, to be holden by his said trustees in trust, 
and then apply the income and annual amount of such 
property to the use of his two nieces, Elizabeth Sheen 
Houston and Charhtta Griffith (the Plainti£&) for their 
lives, and proper use and benefit/* Here a life estate 
is expressly given to the two nieces. The testator then 
proceeds thus : — ^* And after the decease of my two 
nieces, the trustees are to hold the estates and property 
ievised, to the use of such child, or, if more than one, 
to the use of such children, in manner following (to 
irit), if male issue of my niece, Mrs. Sheen Houghton 
laughter Mrs. Strofig^ then I give and devise to my 
xostees that they shall hold all my lands in trust and 
:x)nfidence, that they shall hold, my will is:" and he 
'pes on to direct that whatever of his real or personal 
state and interest therein shall come to his two nieces 
3y virtue of his will, shall be for their sole and separate 
lae* In this clause of the will, he appears to have had 
t in contemplation, that, upon the death of his two 
lieces, the male issue of Mrs. Strong should take some 
nterest in the property; but the disposition and sen- 
ence are left imperfect, and what th^ testator's precise 
ntentions were in this respect does not appear. 
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After the directions as to the interest taken by the 
kieces being to their separate use, the testator proceeds 
n the words, '^ Then from and after the decease of my 
wo nieces Eliza Sheen Houghton and Charlotta Griffith^ 
Old failure of their male issue, and satisfying my before- 
uentioned gifts and bequeths, my trustees shall hold in 
rust for the use of Eliza Sheen Houghton and Charlotta 
jrifflihf my two nieces, their grand-daughters when 
hey attain the age of twenty-one years, or be married 
rith the consent and approbation of their mother, and 
ny trustees ;" and then he directs what is to be done, if 
hey marry without such consent. The material question 

appears 
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appears to be, as to what the testator intended by th^ 
words ^* and failure of their male issue.** Did he use these 
words in the ordinary sense? or are there circumstances 
in the will and in the disposition of his prbperty to shew 
that he used them in a peculiar and qualified sense? 
Did he mean to include sons of the nieces^ or had be in 
view only grandsons, the sons of the daughters of his 
nieces ? In the former clause to which I have adverted^ 
it is clear, although the sentence is left imperfect, that 
he contemplated, and had in view, the male issue 
Mrs. Strong as the issue to take on the death of the 
two nieces. He expressly names the male issue oF 
Mrs. Strong ; but by some accident, or from that extra* 
ordinary ignorance and confusion that displays itself in 
every part of the will, the sentence remains unfinished. 
In a subsequent part of the will the testator directs tliat, 
if Miss Eliza Griffith^ the daughter of the testator's 
niece Charlotte Griffith, should marry and have issue^ 
she and her children should ^' share in the testator's 
bequeathment equally with Mrs. Sheen Houghton, but 
not till after the decease of the two nieces." It appears^ 
therefore, that the issue of the two nieces, or rather of 
the children of the two nieces, were intended by the 
testator to be on a footing of equality. 



The testator afterwards directs, that every such child, 
who should take his estate by virtue of his will, should take 
his surname, and inhabit the Barton House, and make it 
his residence and place of abode. He then proceeds thus : 
'* Also I give and bequeath to my two nieces Elizabeth 
Sheen Houston and Charlotta Griffith all my plate, 
linen, and household furniture, upon trust during thar 
natural lives, the use and enjoyment of all such, and 
after their decease, to the use of such son or sons, and 
daughters, as my will directs, as shall from time to time 
come into the possession of my estates, and inhabit the 

Barton 
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Barton Hoioe.** Here then, after the decease of his two 
nieces, the use and enjoyment of the testator's plate^ linen, 
china, and furniture, are given to such son or sons and 
daughters as shall, by the directions of his will, from time 
to time come into possession of his estates and inhabit 
die Barton House. The sons and daughters are here 
coupled together, — ^* such son or sons and daughters." 
But the daughters who were to take, were the daughters, 
not of the nieces, but of Mrs. Strong and Eliza Griffith g 
they were the grand-daughters of the nieces. It seems, 
therefore, an obvious inference, that by sons he meant 
sons of the same persons, and that they are the ^^ male 
issue" whom he contemplated in the former part 
of the will ; for, if the terms '^ issue male " were 
used in the strict sense, the sons of the daughters would 
not take. 
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The same observation and the same inference arise out 
of the next clause, in which he directs that the plate, 
furniture, &c. in the house at Barton shall remain after 
the decease of his nieces, for the use of such child, sons, 
or daughters that come to the possesion of the estate by 
virtue of his will. ^' But" (he proceeds), ^< in case of 
failure of issue male, I devise to the female grand- 
daughters oi Eliza Sheen Houghton, and Charlotta Griffith^ 
grand-daughters, then my will, that my trustees shall 
hold," &C. Here the expression ^^ issue male " occurs 
agfUD, and the use of it, in this particular place,, appears 
to roe to confirm, the interpretation I have put upon it ; 
for after coupling together sons and daughters as before, 
u e. the daughters of Mrs. Strong and Eliza Griffith, the 
grand-daughters of the nieces, he directs, that, in case of 
failure of issue male, the female grand-daughters shall 
be entitled as tenants in common ; and he further con- 
fines this to those who shall be then living. It would 
appear, therefore, that the ** issue male " here contem- 
plated 
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plated by the testator were the issue male of the daughters 
of the nieces^ and, in fact, the sons of such daughters* 

That it was the intention of the testator to use the term 
<< male issue" in the sense which I have here given to 
those terms, is in some degree confirmed by the state of 
the family at the date of the will ; Mrs. Strongs the only 
daughter of the testator's niece, Mrs. Sheen Houston^ being 
then twenty-five years of age, and Mrs. Eliza Griffith^ 
the only daughter of Charlotte Griffithj being twenty-two 
years of age. 

It is not necessary, with reference to this point, to 
decide what estate would have been taken by any son 
or sons of Mrs. Strong and Eliza Gt^iffUhy if it suffi- 
ciently appears, which I think it does, that the sons of 
the nieces were not meant to be comprehended by the 
testator under the terms *' issue male " as used in the 
will. 

If this be the correct interpretation of the will, as ap- 
plicable to this point, the nieces will be entitled only 
to a life interest in the property, and it is quite obvious 
from the whole will, however obscure in its general pro- 
vbions, that the testator did not mean to give them more 
than a life interest. I am of opinion, then, that the 
Plaintiffi took only a life interest in the property in 
question, which, in the present state of things, is all, I 
think, I am required to decide. What ultimately, as 
between the other parties the Defendants to this suit, 
will be the construction which the Court may feel itself 
called upon to give to this instrument, and whether or 
not any reasonable and consistent interpretation can be 
given to it, are questions which it seems unnecessary at 
present to anticipate. 



The 
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The Plaintifi appealed to the House of Lords against 1828. 

so much of the decree as declared that they took only a „ ' ^ ~ 

, , HOUSTOM 

life interest in the property. v. 

Hughes. 

The House of Lords affirmed Lord Ijfndhursfs i^si. 
decree. 



The tenants for life had renewed the leaseholds for 1852. 
years every seven years, and had paid the fines and 
expenses of these renewals. They now presented a 
petition praying that the sums, which they had so laid 
out, might be repaid to them out of the personal estate, 
and that the future expenses of the renewals of the lease- 
holds for years and leaseholds for lives might be borne 
by that fund. 

Sir Edward Sugden and Mr. J. Russell^ for the 
petition. 

Mr. Treslaoe and Mr. Lynch^ contrd. 

The Vice-Chancellor thought that the expenses of 
the renewals ought to be borne by the general personal 
estate, and made the order accordingly. 



H2 
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1828. 



May 5* 



PARRY i^. WRIGHT. 



A, contracted 
for the pur- 
chase or cer- 
tain lands, 
'which were 
subject to a 



a second 
mortgage to 
P.; one of 
the terms of 
the agreement 
being, that 
out of the 
purchase- 
money A. 
should retain 
in his hands 
the sum of 
5010^ in 
order to pay 
off these m- 



TN 1807 MadocJcs contracted for the purchase of 

certain lands which were subject to a first mojrtgi^ 

to Sir Thomas Mostyn^ and to a second mortgage to the 

Plaintiff Parry ; one of the terms of the agreement being, 

to i^^wS^to ^*^ ^^^ ®^ ^ purchase-money, Madocks should retain 

in his hands the sum of 5010/. in order to pay off the 
incumbrances : and by indentures of lease and release, 
dated the 15th and 16th kX Decenher 1807, which redted 
the mortgages, the estate was conveyed to him. By in- 
dentures of lease and release, dated the 21st and 22d oV 
June 1810, MostyUy in consideration of 3220/., stated to 
have been paid to him by MadocJcs^ conveyed the premises 
by Madocks's direction to Girdlestone in fee ; and it was 
declared that a trustee of an outstanding term should 
hold it in trust for Girdlestone to attend the inheritance. 

and by inden- By another indenture of the same date, and executed at 

tures of lease ^jjg game time, reciting that WrisJu had agreed to pur- 

and release^ . 

reciting the chase oi Madocks an annuity of 500/. for 5000/.; that the 

Stote wM ^^ ^220/. was, in fact, the money of Wrighty and part of the 

conveyed to 5000/., and was paid to Mostyn by Berkley as Wrighfs 

wards M. in ag^nt at Madock^s request, — Madocks^ in consideration 

considerauon of the 3220/., and of 1 780/., granted to Wright an an- 

stated to have nuity of 500/. to be issuing out of the lands, and Girdle- 

been paid tp stonef by Madock^s directions, demised the premises to 
him by if., •' u » 

conveyed, by Berkley 

il.'s direction, 

the premises to G. in fee, and it was declared, that a trustee of an outstanding term 
should hold that term in trust for G., to attend the inheritance. By another indenture 
of the same date, and executed at the same time, reciting that W. had agreed to pur- 
chase of A, an annuity of 500/. for 5000/., and that the 5220/. was in fact the money 
of H^., and part of the 5000/., and was paid to ilf. by W.^s agent, at A,*s request; A,, 
in consideration of the 3820/. and of 1780/., granted to W, an annuity of 500/., to 
be issuing out of the lands ; and G., by A*s direction, demised the premise s to a 
trustee for 500 years, upon trust, to secure the rent charge : Held, that P, was 
now the first incumbrancer, and that W, was not entitled, to the extent of the 
money paid to M,, to have ilf' s mortgage considered as still subsisting, and to 
have what might be payable ih respect of it, applied from time to time in satisfaction 
of the arrears of his annuity. 
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JSerUey for 500 years, upon trust to secure the rent- IB9A. 

fibarge. '^I"' 

** Paeet 

The question in the cause was, whether the Plaintiff Weight. 
Party was now the first incumbrancer, or whether 
WrigAtf to the extent of the money paid to Mostyn^ was 
entitled to have that mortgage considered as still sub- 
sisting^ and to have what might be payable, hi respect 
of it, applied from time to time in satisfaction of the 
arrears of his annuity ? 

7^ Vice-Chancellor held that Parry was the first 
incuoibrancer*: and Wright appealed against the decree. 

Mr. Pepys and Mr. Kocy for the Plaintiff. 

It is admitted that Wright had constructive notice of 
the Plaintiff's mortgage : having such notice, he takes 
his conveyance, not from Mostyn^ but from Madocks, and 
&om CHrdlestone, who was Madocks^s trustee ; he there* 
fiyre is bound by the same equity by which Madocks 
would have been affected. Wright never contracted 
to be the first incumbrancer, or to be the assignee 
of MostyrCs mortgage : his agreement was for the pur- 
chase of an annuity to be charged on the estate, 
and what he stipulated for was, that Mosfyn's mort- 
gage should be paid off, not that he should become 
mortgagee in Mostyn's stead. In pursuance of this 
agreement, a sum, which is received from Wright as 
part of tlie purchase money of his annuity, is paid to 
Mostyn by Madocks^s direction ; and Mostyn^ by a deed 
to which Wright is not a partyt conveys his legal estate to 
Girdlestone. Madocks then grants to Wright an annuity, 
charged on the estate, and Girdlestone, by Madocki^ 
direction, demises the lands for a term of 500 years to 

a trustee 

* 1 ^im. 4'<S'/u. 368.; where which the question arose, are 
the facts and instruments, o|^ stated more at length. 
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a trastee for Wright^ as a security for the payment dT 
the rent charge. Girdlestoncj therefore, was clearly a 
trustee for Madocks / for whom can he be imagined to 
have been a trustee, except for the person at whose 
request and by whose direction he deemed himself 
bound to convey? In none of the deeds is a single 
word to be found, which in any way imports that Girdle^ 
stone was a trustee for Wright^ or that, as betweea 
Wright BXidi Madocksj MostyrCs mortgage was considered 
to be subsisting for the purpose of protecting Wright 
against mesne incumbrances. Both in form and in sub- 
stance, the transaction was merely a charge of the annuity 
on such estate and interest as Madocks had then in the 
lands; and though Wright has acquired the legal estate, 
yet, as he took it from Madocks*s trustee, with notice of 
the plaintiff's incumbrance, he must be postponed in 
the same manner in which Madocks himself would 
have been postponed. Totdmin v. Steer e. (a) The old 
mortgage to Mostyn no longer exists ; and if it could be 
considered as still existing, it could not be used to pro- 
tect the annuity by way of collateral security. 



Mr. Sugderif for the appellant. 

The ground of the Vice-Chancellor's judgment is 
contained in a single sentence : — '^ How, then, can Mr. 
Wrightf who accepts this term for 500 years from Mr. 
Girdlestone as a trustee of the fee for Mr. MadockSf 
contend that it was not the true intention of the trans- 
action that Mr. Girdlestone should hold the fee in 
trust for Mr. Madocks ? " But where do we find 
the two material facts, — that Girdlestone was merely a 
trustee for Madocks^ and that it was the intention of 
Wright and the other parties to the transaction, that 
Girdlestone should be a trustee for Madocks^ and for 
Madocks alone ? It is admitted that all the deeds of the 

15th 

(a) 5 Mer. 210, 
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tSth and 16th oi December 1807 must be considered as 18£8. 

parts of one and the same transaction. The second 

deed tells us that the money paid to Madocks was 

Wrighfs money ; that it was paid to him by Berkley as 

Wrights agent ; that it passed, thereforei directly from 

Wright to Mostyni and did not even go through Ma^ 

dockis hands. Mostyn never was a trustee for Madocks ; 

he could not become a trastee for him except by the 

direction of the person who actually paid the money ; 

Girdlestone knew that the money paid to Mostyn was 

tlie money of Wright^ not the money of Madocks ; and 

he couM not, any more than Mostyn^ become a trustee 

for MadotlSi except by the direction of Wright. We 

find in these deeds a recital of a contract which was 

entered into with Wright before Mostyn was paid oiT: 

that prior contract bound the lands ; and Wright^ having 

paid his money, became in equity an incumbrancer on 

the estate. Suppose that, after the conveyance from 

Mosiyn to Girdlestone^ the contract for the annuity had 

not been completed, for whom would Girdlestone have 

then been a trustee ? He was the assignee of Mostyn*s 

estate ; that assignment had been made in consideration 

of money paid by Wright^ who was to have a security 

upon the property : the first trust, therefore, must have 

been for Wright ; and Wright could have filed a bill to 

enforce his security on the interest which passed by 

die conveyance from Mostyn. The old term was left 

outstanding on trust to attend the inheritance, in order 

that Mostyn^s incumbrance might still be available for 

Wrighfs protection. 

If Girdlestone was to be a trustee for Madocks^ what 
was the object or purpose of introducing him at all into 
the machinery ? Why was not the conveyance made 
directly from Mostyn to Madocks ? Why, at least, was 
not a trust for Madocks declared or expressed ? The 

Voii V. L • con- 
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1828. ^ conveyance was made to Girdlestone^ and not directly to 
Madockst because we wished to keep the legal estate out 
of Madocks t we did not permit any declaration of trust 
for Madocks to be inserted, because it was not the in? 
tention of the parties that there should be any trust for 
him, except subject to Wrights incumbrance. 

Mostyn was known to be the first incumbrancer; and 
the contract was, that fVrighl, to the extent of that mort*' 
gage, should become the first incumbrancer. Girdlestcm 
was to hold the estate in trust for Wright in tlie first 
instance, and, subject to his incumbrance, for Madocku 
The only reason why an express trust for WriglU was 
not declared in the conveyance from Mosfyr^ was, that 
Madocks did not wish Mostyn to know that he bad granted 
so large an annuity. 

The Vice-Chancellor asks how Wright can deny that 
Girdlestone was a trustee for Madocks^ when he accepts 
from Girdlestone a demise for a term of five hundred 
years. That term was taken, because Wright wished to 
have more than a merely equitable interest attaching upoQ 
the estate which was in Girdlestone as a trustee. If aa 
express declaration of trust had been inserted in the con- 
veyance from Mostyn, the purport of it would have bees 
that Girdlestone was to hold in trust for Wright^ till he wm 
paid off, and then for Madocks >• and such is the eflEsctof 
the transaction and the deeds as they stand. But Wri^ 
chose to have more. Instead of being satisfied with 
merely the creation or declaration of a trust, he called o^ 
his trustee to convey to him a portion of the legal estates 
and it was fit and proper that that conveyance to Wrigkfs 
trustee should be by the direction oi Madocks, for the trust 
of the fee was for Madocks, subyect to Wrighf% incum* 
brance. Where, then, is the ground for all^rtiig tlisf 
the creation of the term of 500 years proves that Gir- 

diesione 
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lettone held in trust for Madocks only, and in no way for 
Vrigkt^ Suppose that Mostyn^ by the direction of 
iadodSf had conveyed to Girdlestone as a releasee to 
KBy to the use of Wright for 500 years, would not the 
riority of Wright have been unquestionable ? Yet that 
)nn of conveyance would not have given Wright the 
^fpl estate more efSsctually than the deeds as they now 
tftnd, and would not have excluded the operation of 
uy supposed equity against Wrigkty of which, in the 
ctoal state of things^ the Plaintiff can claim the benefit. 



1888. 
Parry 

V. 
WaiGHT. 



GirdlMoney therefore, was not a trustee for Madocks 
kme. The whole of the transaction shews that it is not 
!ie fiict that he was a trustee of the whole fee for Ma* 
odts s that it was not the contract that he should be so \ 
nd still less was it the intention of the parties. To im- 
nte such an intention to them is to suppose that they 
leant to improve the situation of the Plaintiff, and to 
ive him a priority which he did not possess, and which 
e had no right to call fon The Plaintiff^ at the time 
^hen he originally advanced his money, was a second 
icambrancer; he had no portion of the legal estate; 
nd he had no right to compel any person to pay off the 
rior mortgage. That mortgage has been paid off, not 
^ith his money) not with the money of the mortgagor, 
ut with the money of a third person,- who, not having 
ctual knowledge of the existence of the Plaintiff's 
[mrge^ and not being bound by any contract with him, 
as acquired the legal estate. Where is the equity of 
be Plaintiff to a priority over the legal estate ? We do 
ot seek to alter his situation; we leave him merely 
fhtte he was. He, on the other hand, says, that our 
loney is U> be considered as applied for his benefit, and 
bat we have paid off the first mortgage, not that we 
utsdives may stand in the shoes of the mortgagee, but 
Mr the sake of bettering the situation of the second in* 

L 2 cumbrancer* 
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1828. cumbrancen He who endeavours to raise in his own 
favour such an equity out of the acts of other persons, to 
which he was not privy, ought to shew thht they were 
under some obligation to confer on him the benefit which 
he claims. 

The judgment of the Court below proceeds on a re- 
finement, which is not supported by any authority. 
Toulmin V, Steere [a) has no application to the present 
case ; and the decision there has not been considered as 
free from doubt. Sir Samuel Romilfy and I signed an 
appeal from Sir W, Grants decree ; and the only thing 
which prevented the appeal from being prosecuted was, 
that a relation of the family paid the money in order to 
put an end to the litigation. 

Mr. PepySj in reply. 

The Lord Chancellor. 

Wrighfs contract was, that he should pay 5000/1 to 
Madocksy of which Madocks was to pay part to Mostyn: 
the parties not choosing to trust Madocks with the whole 
money, that part of it is paid to Mostyn by Wrights 
agent ; but that was a payment under the contract with 
Madocks^ and in Madock^s name, and not under -any 
contract between Wright and Mostyn. There is nothing 
in the transaction to make Girdlestone a trustee for any 
person but Madocks. If Girdlestone had not been a 
trustee for Madocksj why should the term of 500 yean 
have been created as a security for Wright ? 

The decree of the Vice-Chancellor was affirmed. 

(a) 5 Mer. 910. 
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.1828. 



HORNBY V. HUNTER, {a) June 7. 

^I^HE Lord Chancellor affirmed the decree of the 
Master of the Rolls. 

(a) Reported^ iuprh, vol. L p. 89. 



ATTWOOD V. June 9. 

THE circumstances of this case are stated in vol. i. fV. holding 
^ Q-« title dccdi ai 

P* ^^^* an cc^uiuble 

tecunty for a 

The Defendant appealed against the decree of the ^^^f^^^^^ 

Idaster of the Rolls. and being also 

solicitor of 
S.y to whom 
Mr. Sttgden and Mr. Roupell jun., for the appellant. i^. owed a 

sum of moneyi 
for which S, 

Mr. Home and Mr. Rawlins^ contra. held other 

secunties; iv. 

wrote a letter^ 

The Lord Chancellor. which was left 

at the office of 
The appellant had been the solicitor of Mrs. ShacJcWs W., stating; 

husband; he had been concerned on the part of Shackle ^^^ of the *' 
in negotiating a loan to Norton ; he knew all the par- proceeds of 
tictdars of the transaction, and of the securities which ^e propertyi 

Shackle Z^^f^^^t 
held the Utle 

deedty was to receive the amount both of his own debt and of the debt due to ^Sl / 

afterwards W. received from y. the amount of his own debt, and without the sanction 

of 5. delivered up the title deeds in his possession to N.^ who (told the propert;^^ 

received the purchase money, and did not pay any part of it to 5. ; Semite^ fK. is 

in point of law liable to S, for any loss whicn S, may thus sustain* 

If a person, after due deliberation, enter into an agreement for the purpose of 

compromising a claim made bondjide^ to which he believes himself to be liable, and 

with the nature and extent of which he is fully acquainted, the compromise of 

kuch a claim is a sufficient consideration for the agreement; and a court of equity^ 

Without considering whether he was in truth liable to the claimi will compel a 

ipec^ performance* 

L S 
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1838. Shackle held for the loan. He was in possession oF the 
title deeds of a leasehold property in Uxbridgfj also 
belonging to Norton^ on which he had an equitable 
charge for a sum of 1000/,; and having been directed 
to apply to Norton for the money due to Mrs. S/iacUe, 
Norton writes a letter, which is left at W.'s office, 
staling that, out of the proceeds of the sale of those lease- 
holds, he is to receive 2500/. — 1000/. for himself and 
1500/. for Mrs. Shackle. After this, he was not justified in 
parting with the title deeds, without receiving the 1500/ii 
and having parted with them, he would, in point of law, 
be liable for the loss which Mrs. Shackle might thus 
sustain. There is not sufficient and distinct evidence 
before me to show that Mrs. Shackle subsequently 
waived any right which she might have ; and there is, 
therefore, nothing to exempt this Defendant from his 
responsibility. 

A claim having been made against him on Mrs. 
Shackle's behalf, he consults a gentleman at the bar of 
great eminence, who tells him that, in point of law, he 
is answerable to Mrs. Shackle. There is a second meet- 
ing at the chambers of the same counsel; and, finally, 
the Defendant enters deliberately into the agreement, 
from which he has since sought to escape. The agree- 
ment, having been entered into under such circum- 
stances, binds him ; and the decree of the Master of the 
Rolls must be affirmed with costs« 
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1828. 



BLACKMORE v. The GLAMORGANSHIRE June «. 

Canal Company. 

A N affidavit, entitled in the original suit, was sworn Antwering atf 
•^ on the 17th of A%/ a supplemental bill was filed £^Vf mv 
on the 19th of May, Notice of motion was given, olnectioD' 
entitled in both suits; and an affidavit was filed in betak^'toiL 

answer to the affidavit sworn on the 17th of May, on the ground 

of notice not 
having been 

It was objected that the affidavit sworn on the 1 7th «?▼•» ^•^ »^ 

was to DO 
of May could not be used on the argument of the luad* 

motion; first, because it was filed before notice of 
motion was given, and, secondly, because it was en- 
titled only in the original suit. 

7%e Lord Chancellor was of opinion that the 
filing of an affidavit in answer was a waiver of any 
objection which migl)t have arisen from the omission to 
^ve notice that the affidavit sworn in the original cause 
would be used; that the parties were in the same 
situation as if such notice had been given ; and, there- 
fore^ that the affidavit might be used. 

Mr. PepySf Mr. BickerUethj Mr. Wakefield^ and Mr. 
MonrOj for the Plaintiffi 

Mr. HamCf Mr. Sugdetiy and Mr. KnighU for the 
Defendant. 



L 4 
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1828; 



June 7. Ex parte RIDG WAY. 

In the Matter of CROMPTON. 

The Court f^ROMPTON was thirty-two years of age, and had 

will not give ^ , i .• i. ^ • : ^ -,p 

any directions h^^n six years a lunatic ; but no commission ol 

touching the lunacy had issued : the whole of her property consisted 
property of a _•' . «, , iiii_rt 

person of un- OX an annuity of 50/. a year bequeathed to her by Jonn 

sound mind, Williams, and of 160/. due for arrears of this annuity; 
where no ' , , , . . t i • j 

commission of her next of kin were not in circumstances which enabled 

SSugh *»'«'" to maintain her. 
the fortune of 

consist only of ^^^ petition was presented by the acting executor of 

an annuity of her father's will, under which she did not take any 
SOL and \50L , - . i r i -^^ . . 

of arrears; benent: it prayed a reference to the Master to inquire 

and though jj^^^ ^^ g^g^.^ ^f CromptorCs mind, and the amount of 

the next of r ^ 

kin and the her fortune, and if she should be found to be of unsound 

C*v^^ TOY "^*"^> ^^^^ ^^ ^^'^ ^"^^ custody of her estate and person 
the annuity might be granted to the petitioner, and that the arrears 
order as the ^^^ future instalments of the annuity might be paid to 

Court may bim in order to be applied for her maintenance* 
make. 

Mr, Ckingj for the petition, stated that the object 
was to enable the executors of Williams to pay the an- 
nuity, which was the only itmd applicable for the main- 
tenance of this lunatic. Without such an order as was 
suggested, the executors could not safely pay the an- 
nuity, unless a commission were issued ; and the ex« 
peiises of a commission would so much reduce the small 
property which the lunatic was entitled to, that it would 
no longer be sufficient for her maintenance. It is 
stated {a) that what is now asked had been done by 

Lord 

(fl) 4 Vei, 798. 
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Lord Northingfan and Lord Thurlao) ; and an instance 1828. 

is mentioned in which Lord ThurUm made such an ^ ~ - 

It. rvs\ ^* parte 

order, though the mcome was 75/. a year, x he same Rudowat. 

principle has been followed by succeeding Judges, Eyre 
V. Wiike{a\ Machin v. Salkeld{b)j Ex parte Pich- 
ard {c) : it was an exercise of jurisdiction highly bene- 
ficial to the public, and unattended by the hazard of any 
evil consequences. 

The next of kin consented to the application ; and 
the executors of Williams submitted to any order that 
the Court might make. 

The Lord Chancellor stated, that what this peti- 
tion called upon him to do was an irregularity; and 
that he would not add to the number of cases in which 
the irregularity had been committed : and he declined 
to make any order on the petition. 

(i>) 4 Vet. 795. (5} a Dkkent, 634. (c) 3 Va, ^ B. 1«7, 
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1628. 



June 24. 



An allowance 
will be made 
out of a lu- 
natic's estate 
for bis illegiU- 
mate cbildren, 
but not for 
their mother. 
The Court 
will not direct 
proper^ to be 
sold, which 
the lunatic, 
by a will made 
when he was 
of sound 
mind, has be- 
(^ueathed spe* 
cifically, 
though the 
Master has 
reported that 
the sale of it 
will be bene- 
ficial to the 
estate. 



Ex parte HAYCOCK, (a) 
In the Matter of JONES. 

nnHIS was a petition presented by the committee of a 
lunatic's estate, praying a reference to the Master 
to approve of a proper allowance for four illegitimate 
children of the lunatic and their mother. 

In support of the application, Mr. Wdkefeld referred 
to the doctrine laid down by Lord Eldon in Ex parte 
Whitbread (6), and to two cases not reported ; Ex, parte 
Galpin^ in which a gross sum had been allowed for the 
benefit of illegitimate children, and Ex parte Spurrdlf 
in which a yearly sum had been appropriated for thriir 
maintenance. 

The Lord Chancellor directed a reference to the 
Master to inquire what ought to be allowed for the 
maintenance of the children, but declined to extend the 
order to their mother. 



The Master had reported that it would be for the 
benefit of the lunatic's estate that certain furniture 
should be sold ; and the petition prayed a sale of this 
furniture. 



It appeared that the lunatic, when sane, had made a 
will, by which he bequeathed this furniture to a par« 
ticular individual: and one point submitted to the 
Court was, whether, under such circumstances, the 

Court 

(a) Ex relatione, {h) 9 ilfer. lOK 
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Court woald interfere to defeat the bequest, by directing 1888. 
the prc^rty to be sold. 



Ex parte 
Haycock* 



Tke LoBD Chancellor said that he would not de- 
feat die Intention which the lunatic had manifested, when 
nuie^ and, therefore, that no direction should be given 
for the sale of the furniture. 



In the Matter of a Writ of Error wherein JOHN j^y 17. 
PLASKETT is the PUintiff, and CHARLES 
BONNER is Defendant. 

TN Michadmat 1827 Bonner commenced an action in After a writ of 
the Exchequer of Pleas against Plaskett^ on a bill ^^*d^ the 
of exchange. The cause was tried, and a verdict given Exchequer 
tot the Plaintiff. On the 22d oi Aprils and after ver- Plaintiff in 

diet, Plaskett filed a bill on the equity side of the Ex- c™r ^^^^ 

... 1 1 awntoferror 

chequer for an mjunction ; but the answer was put m returnable in 

so as to prevent the injunction from issuing, and no ^ ||"'^°%Lj 
further proceedings were taken in that suit. On the that the judg- 
18th of Majf 1S28 final judgment on the verdict was Court Wow 
signed. After the costs had been taxed, the allowance had been 
of a writ of error, returnable before the Liord Chancellor the Exchequer 

and the Treasurer and Barons of the Exchequer in the Chamber: 

^ the latter 

Council Chamber of the Exchequer, was served on writ was tu- 

Bonner : but no errors being assigned, and the writ ^^^!r^^ 

not being prosecuted, Bonner^ on the 17th of June^ 

obtained a rule of the Exchequer Chamber to non pros. 

that writ On tlie 18th of Jutte Plaskett sued out of 

Chancery a writ of error returnable in parliament. The 

writ was in the following form: — ^^ To our Treasurer 

and Barons of our Exchequer, for as much as in the 

record and process, as also in giving of judgment in a 

plaint 
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18281 plaint which was before you, our said Barons, in oor 
In the Matter Exchequer aforesaid, by bill between Charles Bonner^ 
ofPLASKETT our dcbtor, and John Plaskettj of a plea of trespass 
upon the case as it is said, which record and process, 
by reason of our intervening, we caused to come before 
the Lord Chancellor of Great Britain and you, the said 
Treasurer and Barons, into the Chamber of Councili 
called the Council Chamber of the said Exchequer, 
and judgment thereupon before the said Liord Chan- 
cellor, and you, the said Treasurer and Barons, is 
affirmed, as it is said, manifest error hath intervened 
to the great damage of the said John^ &c., we, willuig 
that the said error, if any, be duly amended, and full 
and speedy justice done to the said parties in this 
behalf, do command you that if judgment be given there- 
upon and affirmed, that you send to us distinctly and 
plainly, without delay, into our present parliament, 8ux" 

ft 

A motion was now made, on behalf of the Defendant 
in error, that the writ might be superseded with costs* 

In an affidavit sworn in opposition to the motion, the 
Plaintiff in error stated, that he had accepted the bill 
. of exchange on which the action was brought for the 
accommodation of one Newmarsh ; that Newmarsh in** 
dorsed it to Bonner without consideration ; and that on 
the 23d of June bail had been put in on the writ of 
error, to which bail no exception had been taken. 

Mr. Sugden and Mr. Kenyan Parker for the motion, 
contended that there were three grounds on which the 
writ of error ought to be superseded : First, it was evi- 
dently brought for delay ; secondly, a writ of error, re* 
lumable in parliament, did not lie after judgment of non 
pros, on a former writ of error brought below ; thirdly, 
the recital that the judgment had been affirmed in the 

Exchequer 
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Exchequer Chamber, was contrary to the fact; and such 1828. 

a misrepresentation was a sufficient ground for supersed- - t ^^ ^ 

ing the writ. Traub v. Schmidt (a) of Plasutt 

and BoNKxa«> 

Mr. Spurrier^ contra. 

The Court cannot ubw enter into the merits of the 
question between the parties ; and the allegation of delay * 
is altogether immaterial, since the writ has been issued 
as of right. It is inaccurate to say that the judgment of 
nonpros, on the former writ of error deprived Plaskett 
ct the power of suing out a writ of error returnable in 
parliament. ^* A writ of error/' says a book of prao- 
tioe, *^ cannot be brought from the office of pleas into 
the House of Lords per saltum ; and though it will lie 
after judgment of non pros, in the Exchequer Chamber, 
the defendant in error will not thereby be precluded 
from suing out execution." {b) The only effisct, there- 
fore^ of the course which Plaskett has taken is, that 
his adversary can sustain no injury by delay, but may 
still have the fruit of his judgment. The alleged mis- 
redtal in the writ could be cured by amendment under 
the 5 G. 1. c. 13. * The amendment could be made 
by the House of Lords ; and the Court of Chancery 
ought not to take upon itself to determine, whether the 
higher tribunal will pennit such an amendment to be 
made or not 

Mr. Stigden in reply contended, that the court, out of 
which the writ issued, seeing that it contained state- 
ments 

(a) 5 Mer, 652. (b) Mr. Mamdng*t Practice of 

the Office of Pleat, 496. 

* The statute enacts, ** That made agreeable to such record 

all writs of 6rror, wherein there by the respective courts where 

shall be any variance from the such writ or writs of error shall 

original record, or other defect, be made returnable.*' 
nay and shall be amended and 
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1828. ments contrary to the truth, would supersede it without 

I th Matter H^^u^^^'^ ^^ ^^ cbance of its being hereafter amended ; 

of Plasrett especially, where it was intended as a mere iastmmeDt 

ao MNSB. Qf jg]ay^ No injury would be done by superseding the 

writ, because the party could still have such writ of 

error as he was entitled to, according to the truth of bis 

case. 



The Lord Chancellor. The former writ of error 
having been non-prossed^ Plaskett had no right to sue out 
a writ of error, reciting that the judgment bad beefi 
affirmed in the Court of Exchequer Chamber. He hi% 
therefore, sued out a writ which is not sustainable in its 
present form. He says that he can amend it; but I 
must deal with it in its present form, especially as I am* 
satisfied that it is brought for delay< 

The writ was ordered to be superseded with 
costs* 
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ORCHARD'S CASE. -^»-> i9- 

"M'R. WAKEFIELD, on behalf of a solicitor of the ^^^^^'^ 

□ame of OnAard, stated, that Orchard had been in eseeutioo 
this momiDg taken in execution either in the body of the „^jq the 
Vice-Chancellor's Court in Lincoln's Inn, or in the space outw door of 
between the outer and the inner doors, both doors being chRncelIor*t 
opeD, and while the Vice-Chancellor was sitting for the ^.'^l" ^^^ 
de^ietch of business. The circumstance was immedi- while the 
ately mentioned to the Vice-Chancellor, who was re- Jj^"" ^ 
[jnested to order the discharge of the prisoner forthwith ; Lord Chan- 
bot his Honor, doubting whether he had jurisdiction, the officer to 
directed the matter to be broiisht before ^e Lord "tend with 
Chancellor. forthwith, uid 

having ex- 
amined the 
It was admitted that Orchard was not in court for the officer, dii- 

purpose of professional attendance, or of discharging q^^^. il 
toy professional duty. mediBtely. 

Mr. Wakefield, after narrating these circumstances, 
•ubmitted that every place« in which the Judges of the 
King's superior courts were sitting, was privileged, and 
that no arrest could be made in their presence or within 
ibe local limits of the place where th^ were administering 
justice. To permit arrest to be made in the Court would 
give occasifm to perpetual tumults, and was altogether 
inconsistent with the decorum which ought to prevail in 
a high tribunal. Sir William Waller's case, (o) Lord 
CokC) in his TMrd Institute {b), says, "The King's palace 
at We^minster hath this liberty and privilege, via. nulla 
eitationes out sunmonitiones liceant fieri cutcunque infra 
palatittm 
(a) Cr:CaT.51S. (*) PageMl, 
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18S8« palatium Regis fVestm. Like privilege hath WestminsUr 
Q ' ^, HaU^ or other place where the King's justices, &c. sit." 
Case. ** No arrest," says Blackstemey " can be made in the 
king's presence, nor within the verge of his royal palace, 
nor in any place where the King's justices are actually 
sitting.'' {a) Lon^s case (£) is thus stated : ** One Long 
was arrested in the palace-yard, not far distant ftom the 
hall gate, the Court being then sitting; and being an 
attorney of the court, he, together with the officer, waft 
brought into court, and the officer was committed to the 
Fleetf that he might learn to know his distance." Pigof 
V. Charlewood {c)^ Maule v. Grubb{d\ Williamson v. 
Jaques (e). Ex parte Ledwich (g), Lisfs case. (A) 

The Lord Chancellor ordered that the officer, who 
bad made the arrest, should immediately attend with hisr 
prisoner. 

The officer, being on the floor of the court, was ex- 
amined by the Lord Chancellor. He stated, that he 
had a writ of capias ad satisfaciendum against Orchard ; 
that he saw Orchard in Chancery I^ane^ and hastened to 
arrest him, but that Orchard^ having observed him, ran 
with all the speed he possibly could, and got within the 
outer door of the Vice-chancellor's court, before he could 
overtake him. 

7^^ Lord Chancellor immediately ordered Orchard 
to be discharged from custody ; and admonished the ofi> 
ficer to beware of again acting in a similar manner. 

(a) 3 Black. Com. 5iS9. (jt) 3 T. R, 39S. 

lb) 2 Mod. Rep. 181. (g) 8 Vet. .598. 

(c) Barnes, 200. (A) 2 K. 4- ^. 373. 
(rf) Ibid. ' 
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GRETHAM v. BELL. juij, 19. 

A N issue had been directed to be tried at York^ in Where it if 

-^^ order to ascertain whether the Plaintiff was one of ^^^ ^° 

produce a 

the next of kin of an intestate ; the Defendant, it was record of the 

admitted) was one of the next of kin. ^^1 ^p ^^ 

issue, the 
D&rtv IDUSt 

Mr. Agar moved, on behalf of the Defendant, that the procure the 
depositions of the Plaintiff's witnesses, sworn in the ^^^^ ^^^^Iv, 
cause, might be delivered to the clerk of Mr. Serjeant it; and an 
Jonesj in order to be produced on the trial, lie under- bemade^di-^* 

taking to return them to the Six Clerk. recting the 

... . . officer to 

deliver the 
It was stated, that the production of the oricrinal de- record to any 

• 1 1 • T^ . ./T»t other person 

positions was necessary, m order that the Plaintiff s for the pur- 

^tnesses misht be asked whether the si^rnatures to the po»e of being 

. . . . produced, 

depositions were in their respective handwriting, and 

might then be cross-examined on the matters contained 

in the depositions ; and the clerk of Mr. Seijeant Jones 

vas selected, because, the Judges having left town, the 

depositions could not be intrusted to any of their 

clerks. 

As no person appeared to oppose the application, the 
Court assented to it. 

The Clerk in Court, however, refused to deliver up the 
de)X)sitions, until the matter should be again submitted 
to the Court. 

Accordingly, on the following day, the motion was re- 
newed ; when Mr. Beames^ for the Clerk in Court, stated, 
that no such order as was now asked had ever been 

Vol. V. M made; 
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1828. made; that the original records were never taken out 
of the custody of the Court, or its recognized officer; 
and that the order usually made in such cases, was, that 
the officer of the Court should attend with the record 
on having his expenses paid. 

Mr. Agar replied, that the enormous expense of pro- 
curing the attendance of the clerk in court with the 
record was the cause why the present motion was made, 
and was a sufficient reason why it should be granted. 

The Lord Chancellor. 

It appears that what the Court is now asked to do 
has never been done, and is contrary to the established 
usage. The application must be refused. 
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DEW V. CLARKE. A^"X 

3,4.19. 

PLY STOTT died on the 18th of Naoember 1821, ^ -^^•.»- 
X-/ , A commission 

at the age oi seventy-two years, leaving a widow of review will 

and an only child, a daui?hter. In February 1821, a °^^^, , 

. , "^ ' ° . . . granted, unless 

eommission of lunacy had been issued against him, there is clear 

under which he was found of unsound raind from tl.e !7" ILI"^ 

or a clear mis* 

1st of January 1821. In Mai/ 1818 he had executed a take as to 

facta in thfi 
will, by which he bequeathed about 80/. a year to his judgment of 

daughter during her life, and an annuity of 400t a year ^ Court 
to his widow, and gave the residue (subject to some unless* the 

other l^acies, not considerable in amount) to his ca«? involves 

. 'an important 

nephews Thomas Clarke and Valentine Clarke. His and doubtful 

property amounted to about 40,000/. ?aTtwchf 

ought to be 
The validity of the will was contested by the daughter, ,00,^ solemn 
on the ground that he was not of sound mind. The ^^''™- .„ 
alleged unsoundness of mmd consisted in a delusion held to be in- 

which he had laboured under with respect to his valid, on the 

'^ ground that 

daughter from her childhood upwards, considering her, the testator, 
and speaking of her, as a most worthless, vile, and [q wf aenend 
immoral person, and treating her with the greatest conduct, la- 
harshness and cruelty. The residuary legatees, on ^n unsound 
the other hand, relied on the general tenor of his ^Jelusion of 
Uie^ and imputed to the daughter misconduct which respect to his 
might account for the opinion he entertained concerning °°'^ ^^^^ 
her, and bb feelings towards her. 

The details of the material facts of the case are stated 
in the judgment of Sir John Nicholl^ as reported by 
Dr. Haggard. 

Sir Jbftn NichoU decided against the validity of the will. 

M 2 Upon 
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18£B. Upon an appeal to the court of delegates, bis judg- 

^w^ ment was affirmed ; but there was a difference of opinion 

V. on the bench. 



Clabke. 



The Claries now petitioned for a commission of review. 

The Attomey-Generali Dr. Lushingiorij and Mr. Boa- 
pellj in support of the application. 

Sir Edward Sugdetij Dr. Phillimore, and Mr. KnighU 
contra. 



The Lord Chancellor. 

The question in this case related to the validity of the 
will of a person of the name of Ely Stott^ which was 
impeached on the ground of the alleged unsoundness of 
the testator's mind at the time when it was made. The 
cause came on, before Sir John Nicholl^ in the pre- 
rogative court of Canterbury. A great body of evidence' 
was adduced : the question was argued at great length; 
and Sir John NichoU^ who appears, by the printed 
report of his judgment {a\ to have given most careful 
attention to the subject, ultimately decided against the 
validity of the will. The parties, against whom that 
decision operated, appealed to the tourt of delegates; 
the question was again agitated before the delegates 
upon the same evidence, and was argued most elabor- 
ately. The Judges of that court took time to consider 
of their judgment, and they ultimately confirmed the 
decision of the Court below. 

Under these circumstances, the parties, against whom 
the decision was pronounced, have petitioned the King- 

in 
(a) HaggartTi report of the judgment in Dew v. Clarke, 
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in cotincil for a commission of review : the petition has 1828. 
been referred to me, in order that I may advise his 
Majesty upon the subject; and, according to the course 
which has always been adopted in cases of this kind, 
counsel have been heard in support of the petition and 
'against it, so that the whole merits of the case have 
been again investigated before me. The evidence is most 
extensive; the case was argued for several days very 
^elaborately and with great ability ; and the question is» 
ivhether, under all the circumstances, I should be justi- 
fied in advising his Majesty to accede to the prayer of 
the petition. 

A commission of review is not a matter of right : it 
18 an application to the indulgence of the crown, and it 
4s either granted or withheld, according to the discretion 
of the crown ; but, of course, in the exercise of that dis- 
cretion, the crown would take into consideration the end 
and object in view. I have been desirous of ascertaining 
the principles upon which my predecessors have acted in 
cases of this kind : and the rule is laid down with great 
distinctness in Eagleton v. Kingston (a), by my very 
learned predecessor. In that case Lord Eldon refers to 
the opinion of Lord Rosslyn^ as expressed in a previous 
case reported in 4 Vesey^ and he adopts Lord Rosslyn*s 
opinion. Lord Rosslynj as far as relates to questions of 
fact, was of opinion that the Lord Chancellor would not 
exercise a sound discretion in recommending the crown 
to grant a commission of review, where the question 
turned upon the matter of fact, unless it was a case of 
" very gross miscarriage " in the Court below. In the 
certificate which Lord Eldon returned after bis judg*^ 
ment in Eagleton v. Kingston^ he states to the crown 
the principles and grounds of his decision. If there 

has 

(a) 8 Vet.45S. 474. 

M 3 
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1828. has been error in law; if there is an important and 
doubtful question of law, which it is fit to have settled 
in the most solemn form ; if there has been a clear mis- 
take as to the fact, — in these cases, and in these cases 
only, he thinks the Chancellor would be justified in 
recommending the crown to grant a commission of 
review. Such are the principles upon which my pre- 
decessors have acted ; and it is quite impossible^ cod* 
sidering the importance of putting an end to litigation^ 
not to subscribe to the principles so laid down* 

Now in this case, I do not find any error in law: I 
do not find any doubtful or important question of law, 
which requires to be decided in any solemn form. The 
only point of law, which has been agitated, has arisen 
out of an expression made use of by the learned Judge 
in the court below. He speaks of partial insanity ••and 
it was contended at the bar, that a case of partial insa- 
nity would not be a sufficient ground to lead a Court to 
set aside, or to justify a Court in setting aside, a will ; 
and that the doctrine of partial insanity is not known to 
the law of England. I think I am stating correctly the 
argument of counsel with respect to this point, accord* 
ing to the apprehension which I entertained of it, at 
the time when the term partial insanity was reiterated, 
over and over again, as expressing the ground of Sir John 
NicholFs judgment. But I think the argument founded 
upon that phrase proceeds upon a misapprehension of 
what was meant by the learned Judge who occasionally 
used it. I have read his judgment with great attention, 
and I collect from it that his meaning is this : that there 
must be unsoundness of mind in order to invalidate a 
will, but that the unsoundness may be evidenced in re- 
ference to one or more subjects. It seldom happens, he 
says, that a person who is insane, displays that insanity 
with reference to every question and every subject : it 

shews 




CASES IN CHANCERYi IW 

shews itself with reference to particular subjects, and 1826* 
sometimes with reference to only one individual subject ; 
it sometimes displays itself with reference to one subject 
very decidedly, and very generally, perhaps, with refer- 
ence to other subjects. All that the learned Judge 
meant to convey was, that it was no objection to the 
imputation of unsoundness, that it manifested itself only, 
or principally, with reference to one particular question 
or one particular person : and he illustrates his position 
by a variety of cases, some of them of public notoriety 
and known to us all. This construction does not rest 
on any general reasoning, because, for the purpose of 
avoiding misapprehension, and as if his attention had 
been directed to the very point, he himself, in the course 
of bis judgment, explains in distinct terms what he 
meant by the term partial insanity. ^^ It was said," he 
observes, ** that partial insanity was unknown to the law. 
The observation could only have arisen from mistaking 
the sense in which the Court used that term. It was 
not meant that a person could be partially insane and 
sane at the same moment of time ; to be sane, the mind 
must be perfectly sound, otherwise it is unsound. All 
that was meant was, that the delusion may exist only on 
one or more particular subjects. In that sense the very 
same term is used by no less an authority than Lord 
Hale^^ and then he sets out at length the passage from 
Hale. I think, therefore, the learned Judge has suffi- 
ciently explained what he meant by the occasional use 
of the term partial insanity ; and with the explanation 
he has thus in terms given, and with the whole of his 
argument, and the illustrations he has used, and the 
cases to which he has referred in support of that argu- 
ment, I confess I entirely agree* Therefore, upon 
that which seems to me to be the only point of law, 
— the only thing like a question at law, — which was 
raised, it does not appear to me there has been any 

M 4 eri'or 
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IB^. error or any mistake in the court below ; and thereforci 
there is no reason, on that ground, why a commission 
of review should be granted. 

We next come to the question of fact During the 
argument, a great part of the evidence was read by the 
counsel at the bar, according to the different views of 
the case which they took. I not only attended most 
minutely to the evidence as it was stated, but I endea- 
voured to enter into the minds of the different gentle- 
men, in their application of that evidence to the case 
and to the arguments which they addressed to the Court 
I have since carefully looked over the whole of the evi- 
dence; and the result upon my mind is, that, bad I 
been sitting as a Judge in the court of delegates, I 
should in all probability have come to the same decision 
at which those learned persons have arrived. I do not 
feel, after the various discussions which this case has 
undergone, and the minute investigation of the evidence 
upon three different occasions, that I am now called 
upon to go through it in detail; and if I were to take a 
merely partial view of it, I might be liable to misinter- 
pretation, and the grounds of my decision might not be 
distinctly understood. I say that I am satisfied with 
the result upon the evidence as to the question of fact ; 
namely, that this gentleman, at the time when he made 
this will, was in an unsound state of mind. 

It is not necessary for me to go even so far, according 
to the principle to which I have adverted, as laid down 
by Lord Eldon. If I really brought my mind to this 
state, that I could not take on myself decidedly to say 
that a distinct error, a clear and manifest error, had 
been committed, with respect to the conclusion of fact^ 
I should not be justified in advising the king to grant 
this commission of review. 

But, 
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But, though I do not think it necessary to go into 1828. 
the particulars of the evidence, I feel myself called upon 
to say a few words upon that portion of the evidence 
upon which so many observations were made — I do 
not mean to say improperly made — to the disadvantage 
of the character of Mrs. Dew. I am desirous, there- 
fore, of adverting to that part of the evidence, for the 
purpose of shewing the impression which I entertain 
with respect to it. It was alleged that this lady was 
dismissed from a school at Hackney^ kept by Mrs. 
Jtivers, in consequence of some very indecent and im- 
proper conduct ; she was also stated to have been dis- 
missed from another school at Hampsteadj kept by 
Mrs. English^ for conduct of a similar description ; and 
it was contended that the impression made on the mind 
of Mr. Stottj in consequence of the supposed infamy of 
her conduct, had led to all those circumstances which 
ultimately produced the disposition of his property con- 
tained in the will in question. That effect of it I am 
not at present considering: at the same time, I must 
observe, that, in looking minutely at this evidence, I 
see sufficient to satisfy my mind, that the impression on 
Mr. Stott^ unfavourable to the character of his daughter, 
bears a date considerably anterior to the period when 
she first went to the school of Mrs. Rivers. 

Now, with respect to the evidence of the conduct, or 
supposed conduct, of the daughter at these two schools, 
how does the case stand ? Mrs. Rivers herself is ex- 
amined ; and she states, that she does not recollect what 
it was that led to the dismissal or removal of the daughter 
from her school. It appears to me impossible to suppose, 
that, if the conduct had been of such a nature as that 
which is imputed, it must not have left so strong an im<^ 
pression on the mind of Mrs. Rivers, as to have rendered 
it impossible that she should not have recollected what 

it 
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1828. it was. Miss Sarah Desomteaux lived at that time at 
Hackney. It is stated in the judgment of Sir Jotin 
Nicholl^ that she was a schoolfellow of Mrs. Dem : I 
think that was not the case ; as I collect from the evi- 
dence) she was at some other school at Hackney / but 
she was in the habit of meeting her every \yeek, every 
half-holiday, at her mother's house, and they were on 
terms of the greatest intimacy. It seems impossible, 
therefore, that Miss Desormeaux should not have been 
enabled to have stated the supposed cause of Miss Sioifs 
dismissal, if, in point of &ct, such a cause had ex* 
isted. The misconduct of her friend must have made an 
impression so strong upon her mind, — it was a circum- 
stance from its nature of such a character, — as to 
render it impossible she could have forgotten it. Ac- 
cording to my apprehension and my feelings, therefore, 
there is the negative evidence of Mrs. Rivers^ and there 
is the negative evidence of Miss DesormeafiXf neitlier of 
them having any recollection of the alleged fact. The 
only evidence, is that of Mrs. Desormeaux^ which, as 
far as it relates to that point, is not admissible in a 
court of justice ; for it is mere hearsay evidence of what 
she was told by Mrs. Rivers. I admit it may be made 
use of in the manner in which it was put by Dr. ZdttA- 
ington, namely, to shew, that, if Mrs. Desormeawc was 
deceived, the father too might have been deceived by 
similar representations ; and, therefore, that his conduct 
towards his daughter does not justify the conclusion of 
insanity, since he may have merely made a mistake with 
respect to the fact, and then acted upon the assumption 
of the fact, which turned out to be incorrect. In that 
view of the case, Mrs. Desormeaux^s evidence might be 
used ; but where the question is as to the character and 
conduct of Mrs. DeWf Mrs. DesormeaiLx^s evidence can- 
not be received consistently with any rule of law. 

Mrs. 
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Mrs. Desormeaux says, she heard the account from Mrs. 1 828. 
.' I doubt her recollection ; I doubt the accuracy 
of it. I think it probable, — not merely possible, — but 
probable, that she has confounded what afterwards took 
place at the school of Mrs. English^ with that which 
took place at the school of Mrs. Rivers, 

It is to be observed, that, very shortly after this 
period, she was detached from all communication with 
Mr. Siot^9 family, and possibly from all thought con^ 
eerning them ; and that her recollection with regard to 
these transactions was revived at a distant period of 
time, with nothing to carry on the chain; so that it 
is not extraordinary that she should have confounded 
one of these matters with the othen She refers to two 
letters, a letter written by Miss Stoit, and the note of 
her answer to that letter, in confirmation of the correct- 
ness of her evidence. I have looked at these letters, 
and have read them with attention ; and, &r from con- 
firming her evidence, I think they tend to a directly 
contrary conclusion, and are irreconcileable with the 
supposed case. According to the inference whicb I 
draw from these letters, it appears to me, that the im* 
putation against Miss Stoti was some failing as to 
temper, something connected with that sullenness and 
obstinacy which is imputed to her, rather than an 
offence of the character and nature which is now sug-^ 
gested. I think, therefore, and I am anxious to state 
it, that what is supposed to have passed at the school of 
Mrs. Rivers is totally misapprehended. 

With respect to Mrs. English, her evidence is dis* 
tinct: she has a recollection of the transaction. Miss 
Siott at that time was only about thirteen years of age: 
and what is the offence with which she is charged? 

The 
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1828. The imputation is, that she had been guilty of some 
libidinous conduct, and had used libidinous expressions. 
What is the evidence ? Mrs. English sajs she was dis* 
pleased with her for making use of some indelicate 
expressions to some of her schoolfellows: she considered 
the offence a trifling matter ; and being cross-examined 
as to whether or not it did not go further than mere 
indelicacy, she denies it in distinct and positive terms. 
Now, the circumstance of this young girl, of thirteen 
years of age, repeating to her schoolfellows expres* 
sions which possibly she had casually heard, has been 
made the foundation for attacks upon her character^ 
which, I confess, when I listened to them, filled me 
with grief; though at the same time I felt that counsel 
were justified, in discharge of their duty, in presenting 
to the Court the view they. took of the subject. It ap- 
pears to me after the fullest consideration, that all the 
charges against Miss Stott resolve themselves simply 
into this, that at the age of thirteen, she, . upon one 
occasion, made use, at the school, of some indelicate 
expressions to some of her schoolfellows. 

I have only, therefore, now to repeat that it does not 
appear to me that there has been any error in law in 
this case ; and, further, according to the best view I am 
able to take of the evidence, I can go so far as to say^ 
that, if I had been in the first instance called upon to 
decide as to the question of fact, I think that I should 
have decided in conformity with the decision pronounced 
by Sir John NtcholL Under these circumstances^ it is 
my duty to recommend his Majesty not to grant this 
commission of review. 
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ATTORNEY-GENERAL v. HARLEY. ^^0^10! 

Dec. IB. 

A TESTAMENTARY paper executed by ^n A testatrix 
__ ... ', - , J directs all her 

Newton^ wbich appeared to have been made at jewels to be 

different times, contained, under the date of the 12th of fold to pay 

' ' her debts, 

March 1806, the following bequest: — *^ All my plate except a par- 

and jewels to be sold to pay ray debts, except Lady ^j^}^""^ **' 

Mary Duncan^s ring of Cleopatra^ set round with dia- monds, which 

monds, which I desire may be returned to her Lady- fnei^^and * 

ship ; and the remainder of my rings, and all my she then be- 

trinkets, necklaces. of every description, pearls, garnets, remainder of 

cornelians, and watches, to be sent to my three cousins l^c"" rings, her 

- , • necklaces of 

at Bath^ with all my unmade muslins, silks, and laces ; every descrip. 

and my executors will see this done with honorable '""I'? ** 
■^ garnets, cor- 

integrity." nelians, and 

watches, to 
B, ; by a sub- 
Under the date of May 1811 was this clause: " All sequent tes- 
I .1 r * J •.•/•! tamentary dis- 

my laces, trmkets of every denommation (my jewels position she 

excepted), and my unmade muslins, I give to my niece 8*7^ ^^ ^^ 

Mary Ann Catherine Bagshaw.*^ every deno- 

mination, her 
jewels ex- 
In a subsequent part of the paper, and under the cepted, to C, 

same date, these words occurred : " My loose furniture, pan of*the ^ 

plate, jewels, and linen to be sold." wme instru- 

- roent, directs 

her jewels to 

Another testamentary paper, dated the 5th of June ^ ^'<1,» ^ft^*^ 

, wards, by a 

1811, contained the following bequest: — "To my third testa- 
niece «;«^ntary in- 
stniment, she 

bequeaths to 
C. all her trinkets and pcaris, with various specific articles, among which were some 
rings set with diamonds : the testatrix was possessed of a very valuable necklace and 
cross, and of a pearl necklace, besides other necklaces, and of various diamond rings, 
besides those which were specifically bequeathed: Held, that the diamond necklace 
and cross, and the diamond rings, not specifically mentioned, were to be sold, and 
did not pass to B, : 

That the pearl necklaces passed to J?., under the aid of necklaces of eveiy 
description, and did not pass to C under the gill of pearls. 
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niece Mary Ann Catherine BagshaWf all my lacesi 
trinketSi pearls, unmade muslins, one bandeau of dia- 
monds, and a pair of small ear-rings, which my dear 
mother gave me, and also one pair of larger stump ear- 
rings, which belonged to our family; my three pearl 
ear-rings, one rose diamond ring, one topaz ring, given 
me by my uncle Geperal Catdwellf one brilliant diamond 
ring inclosed with my dear mother's hair; one ring con- 
taining several links of gold, and a small rose diamond 
in the centre ; my father's picture, and my dear mother's 
hair set with large pearls, and the initials C B. worked 
in small pearls." 



By the decree the Master was directed to inquire, 
among other things, what jewels, rings, trinkets, and 
necklaces, pearls, garnets, cornelians, and watches, the 
testatrix died possessed of, and to distribute them among 
the persons entitled according to the directions con- 
.tained in her testamentary papers. 

The Master set forth a list of these articles in the 
schedule to his report, and of those he certified that the 
following were to be sold: — ^* No. 1. diamond neck- 
lace and cross; No. S. diamond and coloured stone 
head ornament; No. 7. antique ring set with diamonds; 
No. 9. emerald ring set with diamonds ; No. 26. a pair 
of brilliant diamond ear-rings ; No. 29. brilliant flower 
pin ; No. SO. a diamond hooping ring ; and No. 37. 
hair locket set with diamonds." 



To Miss Bagshaw he allotted — ^^ No. 2. diamond 
bandeau; No. 8. diamond ring inclosed with hair 
(mother's), and one ring containing several links of 
gold; No. 10. one seal in case; No. 11. two ivory fans; 
No. 12. two pearl pins; No. 19. small locket hair set 
with pearls ; No. 22. pearl necklace ; No. 23. gold chain ; 

No. 24. 
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No. 24*. pair of gold bracelets, with topaz clasp set with 
pearls ; No. 25. crystal and pearl armlets, bracelets, 
and cross ; No. 27. pair of large stump ear-rings 
(diamond); No. 28. small ditto; No. SI. three hoop 
rings; No. 32. one ring set with pearl; No. S5. pair of 
string pearl ear-rings; No. 86. pearl cross and bow; 
Na 38. ruby ring set with pearl ; No. 39. topaz ditto, 
ditto; No. 41. Scotch pebble ear-rings and brooch.'' 



1828. 
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To Lady Belmore and the two Misses Caldwell (who 
were the persons described in the will as the testatrix's 
three cousins at Bath) the following articles were al- 
lotted : — ^^ No. 4. enamelled watch and chain ; No. 5. 
two gold watches and one seal; No. 6. two metal ditto; 
No. IS. garnet necklace ear-rings and cross; No. 14. 
cornelian hoop set with pearls; No. 17- gold chain with 
cornelian medallion set with pearls; No. 18. cornelian 
brooch ; No. 20. cornelian ear-rings set with gold 
No. 21. cornelian brooch and locket; No. 33. Scotcn 
pebble necklace; No. 34. mock pearl ditto and clasp." 

The executrix having petitioned that the Master's re- 
port might be confirmed. Lady Belmore and the Misses 
Caldwell presented a counter petition, insisting that the 
report was erroneous, in so far as it found that the 
articles numbered 1, 7, 9, 26, 30, and 37» were directed 
by the will of the testatrix to be sold, and that those 
numbered 22, 23, 38, and 39, were given to Miss Bag" 
shaw s and they prayed a declaration, that the several 
articles were bequeathed to them. 

The petitions were heard before the Master of the 
Rolls on the 31st of March 1828, when his Honor de- 
clared, that Lady Belmore and the Misses Caldwell were 
entitled to all the testatrix's necklaces of every descrip- 
tion, and to all her rings except those specifically given 
to Lady Mary Duncan and Miss Bagshaw. 

From 
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From this order the relator appealed. 

The effect of the declaration made by the Master of 
the Rolls was to exclude from the jewels that were to be 
sold, the diamond necklace and cross, (which was stated 
to be worth more than 1000/.,) the antique ring set with 
diamonds, the emerald ring set with diamonds, and the 
diamond hoop ring : and the principal question argued 
on the appeal was, whether these articles were to pass 
under the bequest of jewels, or under the bequest of 
rings and necklaces. 

The Aitomey-General^ Mr. Sugden, and Mr. Bethel^ 
for the relators. 

The first direction of the testatrix is, that her jewels, 
with the exception of one ring set with diamonds, should 
be sold to pay her debts ; and she then gives the re^ 
mainder of her rings and necklaces of every description 
to her three cousins. This second bequest cannot be 
meant to revoke or abridge the direction which imme- 
diately precedes it, and must be considered as a dis- 
position merely of rings and necklaces not coming 
within the description of jewels. The testatrix had 
many such rings, and, besides the diamond necklace^ 
she had a pearl necklace, a coral necklace, an amber 
necklace, and a garnet necklace : she had no jewels ex- 
cept such as were in the form of ornaments for personal 
use ; and the bequest of jewels will have no operation, 
unless the words descriptive of personal ornaments be 
confined to articles which are not jewels. 

If the principle of construction adopted by the Master 
of the Rolls be sound, it ought to have been carried still 
further ; if jewel rings are to pass by the gift of rings, 
jewel trinkets ought also to pass by the gift of trinkets ; 
then the diamond and coloured stone head ornament 

(No. S.), 
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(No. 3.), the pair of diamond ear-rings (No. 26.)» the 
brilliant flower pin (No.29.)» and the hair locket set 
with diamonds, will go either to the three cousins or to 
the niece ; and there will remain nothing to give effect 
to the bequest of jewels. 

It is certain that the testatrix did not mean to include 
jewel trinkets under the term trinkets ; for, having given 
all her trinkets to Miss Bagshaw^ she afterwards gave 
specifically to her certain ear-rings, which are diamond 
ear-rings. 

Even if jewel rings and jewel necklaces would have 
passed under the first disposition considered by itself, 
the testamentary writing of May 1811 will either vary 
the construction, or, to a certain extext, revoke the be- 
quest. In May 1811, the testatrix gives to her niece all 
her trinkets (except her jewels), and she directs her 
jewels to be sold. She considered, therefore, that she 
had not given her jewels to her cousins ; and even if 
they would have taken them under the previous bequest, 
that bequest would foe revoked by this subsequent 
direction. 
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Mr. Bkkersteth and Mr. Simpkinson^ for the executrix, 
supported the appeal. 

Mr. WaUceVy for Lady Belmare^ and the Misses Cald* 
XDdlf in support of the order of the Master of the Rolls. 

** The remainder of my rings,'' in the first disposition, 
most mean all the testatrix's rings, except the one which 
she had before given to Lady Mary Duncan ; and to 
saj that the most valuable species of her rings are not 
included in this bequest, would be to put a very ex- 
traordinary construction on very plain words. Even if 

Vol. V. N the 
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the word je^wels could be construed as comprehending 
rings set with diamonds^ the subsequent gift must con- 
trol the preceding ; and all her rings, as well as all the 
other articles which she enumerates in the bequest to 
her cousins, are excepted from the direction that her 
jewels should be sold. The phrase ^* remainder of my 
rings," must refer to the particular ring which had been 
just mentioned ; and, as that was a diamond ring, the 
testatrix must have meant to include diamond rings in 
the general disposition of her rings. 

No words can be conceived more comprehensive than 
<^ my necklaces of every description." The testatrix, 
when she used them, must have had in her contem- 
plation the diamond necklace, which was much more 
valuable than all her other necklaces; and to hold 
that it does not pass by them, will be to substitute con- 
jecture for construction. 



It has been said, that if rings and necklaces include 
jewel rings and jewel necklaces, then trinkets must also 
mean jewel trinkets. That is a mistake: rings are 
«poken of with express reference to a diamond ring; 
and, with respect to necklaces, the words are, << neck- 
laces of every description ; " whereas tlie trinkets are 
mentioned without the addition of words of equally 
extensive import. The bequest of the rings and neck- 
laces, therefore, may include jewel rings and jewel neck- 
laces, though the bequest of trinkets does not extend to 
jewel trinkets. 

The effect of the disposition o( May 1811 is merely 
to take away from her cousins some of the articles 
which she had before bequeathed to them, and to give 
these articles to Miss Bagshaw. It does not revoke or 
alter the disposition of her jewels, rings, and necklaces. 

Mr. 
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Mr. SideboUom^ for Miss Bagskaxv. 1828. 

The only case referred to in ihe'argument was Caven" Attornky- 

4Kal y. Cavendish, (a) ^, ^ 

Harlbt. 



The Lord Chancellor. Nov. la 

In the first testamentary paper, Mrs. Newton directs 
all her plate and jewels to be sold, with the exception 
of a single ring, which she describes as a ring set round 
with diamonds. That exception shews that she con- 
sidered diamond rings, or rings set with diamonds, as 
jewels, and that, if not specifically excepted, they would 
pass under her bequest of jewels. When she gives, im- 
mediately afterwards, the remainder of her rings to her 
three cousins, she must have meant the remainder of 
her rings not falling within the description of jewels. 
The term ^ remainder " has reference to the whole of 
the previous disposition. The rings which come within 
the description of jewels, namely, diamond rings, and 
rings set with diamonds, are to be sold, with the ex- 
ception of one particular ring, which is to be restored 
to Lady Mary Duncan : the remainder of the rings the 
three cousins are to take. 

The testatrix had a very valuable diamond necklace 
and cross; and one question is, Whether, under the 
subsequent disposition of ^^ all my trinkets, necklaces 
of every description, pearls, garnets, cornelians, and 
watches,'' that particular necklace and cross was in- 
tended to pass. She has previously disposed, in the 
most distinct terms, of all her jewels, with one single 
exception, including among her jewels, her diamond 

rings; 

(a) 1 Car, 77. 
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rings ; and it is impossible to suppose that she could, im- 
mediately afterwards, intend that, under the words ** trin- 
kets and necklaces," this diamond necklace should pass. 
It is further to be observed, that, if she intended the 
diamond necklace to pass, she must he presumed to 
have intended also, that all her trinkets coming within 
the description of jewel trinkets, should pass by that 
clause ; and the consequence would be, that if all her 
jewel trinkets, and this particular necklace, were to go 
to her three cousins, scarcely any thing would remain 
to be sold under the description of ^^ all her jewels." 
Besides, looking at the nature of the property, and the 
description of the legacies in this will, it does not seem 
probable that the testatrix would have disposed of so 
valuable an article by such general words, combining it 
with other necklaces of inferior value. 



For this reason, my opinion on the construction of 
the testamentary disposition of the 12th of March 1806 
is, that the diamond necklace and cross were intended 
by the testatrix to be sold. 

The next testamentary bequest, which affects the 
question, bears date in Mat/ 181 1 : ** All my laces," says 
the testatrix, ^^ trinkets of every denomination (my 
jewels excepted), and my unmade muslins, I give to my 
niece Mary Ann Catherine Bagshaw. Afterwards, in 
the same month, she adds, ^^ my house, furniture, 
plate, jewels, and linen, to be sold." Having before 
given her trinkets (that is, according to my construc- 
tion of the previous bequest, her trinkets not being 
jewel trinkets,) to her three cousins at Bath^ she, by this 
subsequent disposition, gives all her trinkets to her 
niece ; that is, those trinkets which would have passed 
under the former gift to her three cousins. In the 

former 
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Cbrmer bequest she has given all her trinkets generally, 
without stating any exception ; because the exception of 
the jewels followed from the disposition of the jewels 
which immediately preceded. In this latter bequest she 
has not previously mentioned the jewels ; and, there- 
fore, as her meaning was that those trinkets only should 
pass which were not jewels, she excepts the jewels by 
express words. 

It seems to me a confirmation of the construction I 
have adopted, that, when she afterwards, in the same 
month, directs her jewels to be sold, she does not make 
an exception of this valuable necklace and cross. 

In another testamentary paper, executed in the fol- 
lowing month, the testatrix gives ^* all her laces, trinkets, 
pearls, unmade muslins," and various specific articles, 
to Miss Bagshaw. The gift of the laces and trinkets, 
which had been before bequeathed to Miss Bagshaw, is 
merely a repetition of the former legacy. The testatrix, 
indeed, does not say here as she has said before, ** my 
jewels excepted ; " but, as in the words immediately fol- 
lowing she gives Miss Bagshaw particular jewel trinkets, 
it is evident she did not mean to include them in the prior 
bequest, and merely intended to repeat and confirm the 
former disposition of her trinkets. The jewel orna^ 
ments, which are specifically bequeathed to Miss Bag^ 
AaWi must, of course, be excepted from the general 
mass of jewels which is directed to be sold. 

On the whole, looking at these three testamentary 
papers, I come to the conclusion (in a question of this 
kind, it is perhaps a conjecture rather than a conclu- 
sion,) that, with the exception of Lady Mary Duncan*s 
ring, and the jewel ornaments specifically given to Miss 
BagshaWf all the rings which come within the descrip- 

N 3 tion 
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tion of jewel rings or diamond rings, together nl'ith Hbt 
diamond necklace and cross, ate to be sold. 



It was mentioned that Miss BagshaxD claimed the 
pearl necklace under the general bequest of pearls in the 
testamentary paper of the 5th oi June 1811, and that it 
had been allotted to her by the Master. On the other 
hand, Lady Belmore and the Misses Caldwell contended 
that it passed to them under the words ** necklaces of 
every description " in the first bequest, and that the 
gift in their favour was not in this respect affected by 
the subsequent bequest of the testatrix's pearls to Miss 
BagsAaw. 



Dec. 19. TIte Lord Chancellor. 

I think the pearl necklace goes to the three cousins 
at Bath. Necklaces of every description and pearls are 
mentioned in the first instrument; under the term 
^^ necklaces,'' a pearl necklace would pass ; and as pearls 
are mentioned in the very same bequest, the testatrix 
did not intend to include pearl necklaces under the term 
'^ pearls." Therefore, when in a subsequent testament- 
ary paper she gives her pearls to Miss BagshaWf without 
making any mention of necklaces, she means to alter her 
disposition only of what she had before included under 
the term " pearls," and not her disposition of her neck« 
laces ; and the disposition which is made of her pearl 
necklace by the first testamentary paper is not affected 
by this subsequent bequest. 

In the last testamentary bequest to which I have al- 
luded, after she has given her pearls generally, she also 
gives specifically a pearl ring. Therefore, she did not 
think that by a gift of pearls generally she had given 
such articles as pearl rings or pearl necklaces. 
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In the Matter of JENKINS. August \5. 

A MARRIED woman was absolotely entitled to A named 
"^^" stock which stood in the name of a trustee, and JJ^TSe corn- 
was not affected by any marrif^e settlement; and her mitteeofthe 
husband having been found ft lunatic, and she haying person of her 
been appointed the committee of his person and estate, }"°"J*^ **^"" 
this stock was, under an order made in the lunacy, entitled to 
transferred into the name of the Accountant General in JJ^^^^dJn^ 
the matter of the lunacy. The dividends had been ap^ in the name 
plied to the maintenance of the lunatic; and, under an f^^ |,^. ^|^ 
order obtained by the wife, part of the corpus had been ^^^ ^^» 
sold out for the payment of costs, which the Master had made in the 

found could not be otherwise provided for. The hus- ^^^^y» ^ranf- 

ferred into the 
band died, leaving his wife surviving; and she now name of the 

presented a petition, praying that the residue of the c^^f^ 

stock might be transferred to her, as belonging to her the natter of 

by right of survivorship. raVj«^f it 

was afterwards 

Mr. Treshve, for the petition. applied in 

pajrment of 
This stock was never reduced into possession by the costs; the 

husband. If it had remained standing in the name of i^^^^f^ 

the trustee, no question could have arisen : can the sub- wife him sor- 

stitution of a public trustee for a private trustee, — can that 3ie stock 

the transfer into the name of the Accountant General, — ^^ ^^^ ^ 

ducedmtothe 
operate as a reduction into possession, so as to give the possession of 

personal representative of the husband that fund, which, jIS^^ 

otherwise, must have been the wife's ? In Bond v. Sinh' wife was not 

1110115 (a), where a legacy given to a married woman SJ^Ji-ht^** 

had been invested in stock in the name of the Account- survivorship. 

ant General, Lord Hardwicke held that the wife, having 

survived 

(a) 3Atk.20, 
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1828. survived her husband, was entitled, not only to the 
I th M tter P""^^P^'> ^ut to the arrears of dividends which had 
of Jbnkins. accrued due in the life of the husband. In Macatdey v. 
Phillips {a\ a residue belonging to the wife had been 
laid out in the name of the Accountant General ; and 
' Lord Alvanley came to a similar conclusion in favour of 
the wife surviving. '^ It would be most extraordinary/' 
says that Judge (6), '^ if the Court, where it declares the 
property to be the property of the husband and wife 
only in her right, in order to give her a right to a setde- 
ment of it, should take it from the trustee in order to 
give it absolutely to the husband ; that the equity should 
be gone, and the husband have a greater interest in it, 
when in court, than while it was in the hands of the 
trustee. It is not necessary to argue much, that that 
could not have been the doctrine of the Court ; and in 
Bond V. Simmonds^ Lord Hardwicke says, ' The payment 
into court makes no alteration in the right and property 
of the parties.' • • . Even if the trustee after a bill filed, 
and particularly after a decree for a proposal, was to 
pay, the Court would hold it a payment by wrong, and 
would set it aside." 

The transfer into the name of the Accountant Ge- 
neral, therefore, does not constitute a reduction into 
possession by the husband. To reduce a chose in 
action into possession, the husband must do some act : 
here he never did and never could do any act with 
that view ; and it is questionable whether any act of the 
committee could take away the right of the wife. The 
cases referred to shew that, if the committee had filed a 
bill agsdnst the trustee, and the stock had in that suit 
been transferred into the name of the Accountant Ge- 
neral, the right of the wife would have remained un- 
impaired. 

(fl) 4 Ves.l'i. . (i) 4 Fei. IS. 
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impaired. It is not the Iiabit of the Court to permit 1828. 
any thing done in a lunacy to alter the rights of the . ^^./J^ 
parties. of Jenkins. 

Mr. Pembertorif contrd. 

As long as a chose in action of the wife remains out- 
standing in the name of a trustee for her, or of a trustee 
for her and her husband, she retains the legal right 
attached to her chance of survivorship; and it may, 
perhaps, be admitted that it does not make any material 
difference whether it is a private individual, or the Court 
and the Accountant-General, who is the trustee. In 
Bofid v. Simmons {a) and Macatdeif v. Phillips {b) the 
Court took possession of the fund simply as assets, to 
which the wife, or the husband in her right, was entitled. 
In the former case Lord Hardmcke says(c}, ^^ The direc- 
tion here was not for the benefit of the husband, or to 
alter the right and property of the parties, but only to ease 
the executor of the burden; and ordering the Accountant- 
General to lay it out in this manner, was to secure it 
against the husband, subject to the further order of the 
Court.'' The observations of Lord Alvanley in Mac- 
atdey v. Phillips amount merely to this — that the equity 
of the wife to a settlement is not destroyed by the cir- 
cumstance that her fund has by means of a suit been 
secured in that Court, whose special province it is to 
enforce her equitable rights. Here the case is altogether 
difierent. The Lord Chancellor, acting for the lunatic, 
has taken possession of the fund for the use of the lunatic: 
it has been dealt with as the property of the husband ; 
it was only as the property of the lunatic that the Lord 
Chancellor had any jurisdiction to make an order in 
lunacy concerning it, or that the Accountant-General had 

any 

(a) 5 Aik. 30. (b) 4 Ves, 15. (c) 5 Atk. 21. 
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1828. any authority to receive it. For whom except the lunatic 
I tlT'lVf tt ^" ^^^ AccountantrGeneral be a trustee, where a fund 
of Jenkins, is transferred into his name in the matter of a lunacy £ 
Suppose tliat the fund had been transferred first into 
the name of the committee, and then by the committee 
to the credit of the lunacy, would not that have been a 
reduction into possession ? and must not the result be 
the same, if the committee procures the trustee to make 
a transfer at once, and without circuity, into the name of 
the Accountant-General ? If the trustee had refused to 
transfer, the Court could not have compelled him to do 
so by any proceeding in lunacy ; and a bill mast have 
been filed. The right of the wife would have been 
preserved. But the person who has the chose in action 
of the wife in his hands may always defeat the right 
attached to her chance of survivorship, and also her 
equity, by parting with the property to the husband or 
those who represent him ; and the law will not listen to 
any complaint on her part that such a course has been 
taken. Here the wife was herself the party who ob- 
tained the order for bringing the fund into Court. It 
is true that, as between the real and personal represent- 
atives of the lunatic, the Court will not alter the nature 
of the lunatic's property ; but what has that to do with 
the present question ? Can it be thence inferred that 
the legal rights of the lunatic are not to be enforced, so 
as to complete any inchoate title which he may have ? 
Is it not the duty of the committee to reduce into pos- 
session property which the law gives to the lunatic, but 
which, if not reduced into possession, will, upon his 
death, belong to another person ? The proposition on 
the other side amounts in fact to this, — that the chose in 
action of the wife of a lunatic cannot, in the view of the 
law, be reduced into possession; for there can be no 
reduction into possession on behalf of a lunatic, if this 
stock is to be considered as not reduced into posses- 
sion. 

Mr. 
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Mr. Treslaoe^ in reply. 1828. 

How can there be a reduction into possession by a ]„ ^^ Motttf 
person who cannot act ? The transfer into the name of of Jenhhs. 
the Accountant-General was only for the convenience of 
administration ; if the wife had asked that it should be 
without prejudice to her right, the order would have 
been made with that qualification : and it therefore could 
not be the intention of the Court that her right should 
be affected. The fund must be considered as in her 
own possession, and as having been, by her, applied 
in part for her husband's benefit. 

The Lord Chancellor. 

The mode in which this stock has been dealt with 
amounts to a reduction into possession by the husband. 
Payment by the trustee to the lunatic or to the com- 
mittee would have been a reduction into possession: 
payment into Court to the credit of the lunacy is equally 
a reduction into possession for the lunatic, and for the 
lunatic only. The Lord Chancellor, acting for the 
lunatic, has taken possession of the fund for the lunatic's 
benefit — has exercised dominion and control over it — 
and has administered it on behalf of the lunatic. 
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GRANT V. GRANT. -^J*- 

18S8. 
August 16. 

TN this case a writ of ne exeat regno having issued, A writ of ne 

-■- raarked for 13,500/., the Defendant moved, first upon ^n^fj^jj,. 

affidavits and afterwards upon his answer, to discharge chamd, nor 

it. The writ, however, was sustained, though the sum, nuances oi* 

for which it was marked, was reduced to 6,500/.; and theiuredei 

be vacatedy 
bail had entered into the usual recognizances. The because the 

details of the case, with the arirument and judirment on hilj hai been 

° , . subsequentlj 

the motion?, are reported in a former volume, {a) amended 

under a com* 
men order. 
The Plaintiff moved before the Vice*ChanceIIor for where the 

leave to amend the bill without prejudice to the writ. So not'wr 
His Honor refused to make any special order, but left ^^ subsunce 
the Plaintiff to take, as of course, the common order to tiff's 
amend, if he thought he could do so with safety, (b) 

An 

(a) Vol. III. 598. (6) S Sim. H. 

VouV. O 
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An order to amend having been taken in the common 
form, the bill was amended. The amendments did not 
alter the substance of the case. They corrected some 
of the details; explained more fully the circumstances of 
some of the transactions ; controverted some of the alle- 
gations in the answer; and brought formal parties 
before the Court. 



A motion was now made that the writ of ne exeat 
regno might be discharged and the recognizances entered 
into by the Defendant's sureties vacated. 

Mr. Home and Mr. Fenibertofif for the motion. 

If an amendment is made after an injunction issued, 
the injunction is gone, unless the order provides that the 
amendment shall be without prejudice to the injunction. 
The same rule must apply to the harshest of all injunc- 
tions — the injunction to restrain a Defendant from going 
abroad by means of a writ of ne exeat regno. If an 
amendment becomes necessary, the Plaintiff is bound to 
make a special case, so as to obtain from the Court leave 
to introduce the proposed amendment without prejudice 
to the writ. For, if that be not the rule, then he must 
be held to be at liberty to introduce, under an order of 
course, what amendments he pleases, retaining at the 
same time the benefit of the liability of the sureties; and 
in this way that liability might be completely altered. 
They enter into recognizances with a view to one state of 
circumstances and one form of record : are they to remain 
subject to this liability, when the Plaintiff has chosen to 
alter these circumstances, and to give the record an 
entirely new form? In the original bill, Ldndo^ the 
trustee of the bonds on which the Plaintiff's demand 
arose, was stated to be out of the jurisdiction of the 
Court: according to the doctrine of Ray v. Fenmck{a\ 

in 

(a) 3 Bro. C. C. 25. 
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in which Lord Thurlaw refused a writ of ne exeat regno 1828* 
to the assignee of a bond, because there was no repre- 
sentative of the original obligee before the Court, no 
decree could be made in a suit so framedi and the sureties 
might say, — we will without scruple enter into recog^ 
nizances for the Defendant in a suit in which a decree 
against him cannot be pronounced. Now the constitu- 
tion of the suit is altered ; Linda is stated to be deyid, 
and his personal representatives are made parties : and, 
by this change, the situation of the sureties, if their re- 
cognizances are still to be in force. Is materially varied. 

A court of equity, with regard to bail on writs of ne 
exeat regno^ acts by analogy to the proceedings at law. 
Pannett v. Taylor, {a) At law a very slight variation 
between the declaration and the writ discharges the 
bail; and the Court will not in such cases allow the 
declaration to be amended. Levett v. KibbleisJiite. {b) 

Mr. Siigden and Mr. Macarthur^ contrd. 

An injunction is only till the further order of the 
Court; and therefore when an order to amend is ob- 
tained, the injunction is gone, unless expressly saved. 
But no such qualification or limitation is to be found 
either in the writ of ne exeat regno or in the recog- 
nizances: the engagement of the sureties is, that the 
Defendant will not go or attempt to go beyond seas 
without the leave of the Court. There is therefore no 
ground for contending that the mere fact of amending, 
without regard to the nature of the amendment, entitles 
the party to have the writ discharged and the recog- 
nizances vacated. This very motion shows that the 
analogy of injunctions is not applicable. Had the 

question 

{a) 1 Turn, j- Ruti. 10 J. {b) 6 ratm^.485. 

O 2 
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1828. question been as to an injunction, the amending of the 
bill would have annihilated the injanction, unless saved 
by the order; and the Defendant would not have had 
occasion to make any special application. But it is ad- 
mitted that the writ and recognizances are still in fiun^ 
notwithstanding the amendment ; and the Defendant is 
fiurced to call for a special interference of the Court, in 
order to discharge them. 

We admit that there is no common form of ihi order 
to amend without prejudice to the writ of ne exeat 
regno. There is no such common form, because amend- 
ment does not in itself prejudice the writ. We could 
not obtain special leave to amend, because the Vice- 
Chancellor thought, that, being at liberty to amend under 
a common order, we ought to be left to take the chance 
of what the effect of the amendment might be. 

The question, therefore, is, whether the amendments 
are of such a nature as to entitle the Defendant to have 
the writ discharged. If the case made by the amended 
bill were materially different from that on which the 
writ originally issued, the Defendant would ha\ie a right 
to complain. But here the substance of the case b in 
no respect altered. The instruments on which — the 
transaction out of which — the Plaintiff's claim arises, 
are the same in the amended as in the original bill. The 
amendments relate merely to matters of form and of 
pleading. 

At law it is not every variance or amendment which 
will discharge the bail, but only such variances or 
amendments as affect the essence of the case ; as, for 
example, changing the nature of the action, or bring^g 
forward a new cause of action. 



Mr. 
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Mr. Hedidj for the sureties. 



1SS8: 



The Lord Chancellor. 

It was contended that the writ of ne exeat regno 
ought to be discharged, becausei since the writ issued, 
the bill fias been amended. No decision was adduced 
in support of the argument: but it was sdd that, by 
analogy to the practice in courts of law, with regard to 
bail, the sureties ought to be discharged, if the party 
complaining varied his demand either in substance or in 
form. It appears to me that there is so wide a differ- 
ence between courts of law and courts of equity in the 
amendments which the practice of each permits, that 
this supposed analogy cannot affect the question. la 
courts of equity parties are permitted to make alterations 
and amendments in the record, far beyond the limits 
which are prescribed by courts of law : and with refer- 
ence to the peculiar nature of suits in equity, such 
alterations and amendments are often necessary, in 
order to provide for the changing accidents of human 
life^ and to prevent a failure in the administration of 
justice. 




1828. 

Augiutl^, 



If the amendments had introduced matter substan- 
tially new, there might have been ground for the ap- 
plication : but the amendments here, though long and 
numerous, do not appear to me to bring forward matters 
which can properly be called new. Parties have been 
added, but they are merely formal parties, and are 
the personal representatives of persons who had been or 
ought to have been Defendants to the original bill. 
Other amendments were rendered proper by the an- 
Wer, and have been introduced for the purpose of 

O 3 meeting 
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meeting the statements made by the Defendant Look- 
ing at the nature of the amendment, there is no 
ground for discharging the writ and vacating the re- 
cognizances. 



'< His Lordship doth not think fit to make any order 
upon this motion, but doth order that the costs of the 
application be considered as costs in the cause." 

Reg. Lib. 1827. A. 2892. 
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JOHN PARTRIDGE, - - Plaintiff; is^^-,, 

' Aug. 7, B AS. 

j^^D Ociolter 28. 5U 

JOHN USBORNE and CHARLES LANCELLOT 
HOGGART, . . - Defendants. 

^I^HE suit was by a vendor against a purchaser, for Matter dis- 
specific performance of a contract for the purchase a^^ecree has 
of an estate : and, after a final decree had been made in been made, 
it, a petition was presented by the Defendant, praying capable of 

that he might be at liberty to exhibit a bill of re- K»5« used as 
o *f ^ ^ evidence ot 

view, or a supplemental bill in the nature of a bill of any thing 

"View. ^^ j„ 

The issue in the 
cause, but 
constituting an entirely new issue, may be the subject of a supplemental bill in the 
nature of a bill of review. 

A party may obtain leave to file, and may file a supplemental bill in the nature 
of a bill of review, though he has npt performed the aecree in the original cause, 
if the proceedings under the decree are not at the time in such a state as to enable 
the adverse party to bring him into default for not having done what the decree 
orders. 

A party will not be allowed, except under very special circumstances, to file a 
bill of review or a supplemental bill in the nature of a bill of review, or to pro- 
secute it after he has obtained leave to file it, unless he performs at the proper time 
aQ that the decree commands him to do. 

A purchaser, who was Defendant in a suit for specific performance, did not in 
his answer mention any warranty given, or representation made by the vendor^ 
and insisted merely that a good title was not shown ; a reference on the questioD 
of title was ordered ; the Master reported in favour of the title, and a decree for 
specific performance was pronounced. After the order of reference had been 
made, the Defendant discovered that the timber on the estate, which constituted its 
principal value, was much less in quantity than it had been represented to be in a 
statement, the accuracy of which was alleged to have been warranted at the sale; 
but the fact of such warranty having been given was strongly controverted : under 
these circumstances leave was eiven to file a supplemental bill in the nature of a 
bill of review, in order that tlie Defendant might have the same benefit of the 
alleged warranty, as if he had originally insisted upon it in his answer. 

After leave given, he has a rieht to file such a bill without having previously 
paid the purchase- money which tne decree commands him to pay, if the time^ at 
which the adverse party, in the due execution of the decree, can compel payment, 
has not vet arrived. 

Semble, As soon as that time arrives, he will not be allowed to proceed with hlf 
. bill, until he pays the purchase money to the vendor ; and such pavment will not be 
dispensed witn, nor will payment of the money into Court be allowed to be sub- 
stituted for it, though the sum be very large. 

O 4 . 
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The PlaintiiT had caused the fee-simple of an estate, 
situate near RosSf in the county of Herefordj to be 
advertised for sale by public auction, at the auction mart 
in the city of London^ on the 20th of October 1825. In 
the particulars, which were circulated prior to the sale, 
the property was described ^^ as a freehold estate, com- 
prising Penyard Park Woody containing 569 acres of 
land, planted with magnificent oak timber, stores, and 
coppice of great yalue : also the remains of the ancient 
castle of Penyardy and the lawn farm in the centre of 
the woods, containing upwards of 74 acres of excellent 
arable and pasture land, presenting a beautiful site 
for the erection of a mansion." In another part of 
the particulars was the following statement : — *' The 
property comprises Penyard Park Woodj containing 
569a. Or. 17 p. of land, be the same more or less, 
planted with magnificent oak timber, stores, coppice, of 
great value, and acknowledged to be one of the finest 
woods in England for the growth of timber: 50,000/. 
worth of the timber and coppice now standing, (a great 
part of the latter, thirty years' growth,) may be cut in the 
next three years, at the same time leaving an ample 
stock for future falls." One of the conditions of sale 
was as follows : — *^ If through any mistake the estate 
should be improperly described, or any error or mis- 
statement be inserted in the particular, such error or 
mis-statement shall not vitiate the sale thereof, but the 
vendor or purchaser, as the case may happen, shall pay 
or allow a proportionate value, according to the average 
of the whole purchase-mopey, as a compensation either 
way.*' 



On the 20th of October 1825, the estate was put up 
for sale at the auction mart, by tlie Defendant C L. 
Hoggart. At that sale, the Defendant Ushome became 
the purchaser of the property at the price of 72,900^ : 

and 
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and be immediately paid a deposit of 10 per cent., and 
signed, at the foot of one of the printed particulars, a 
written memorandum of ttie contract. 

In January 1826, Messrs. Taoey and James^ the 
Tender's solicitors, delivered an abstract of the title to 
the estate. Objections to the title were taken, and these 
not having been removed to the satisfaction of Usbome^ 
he refused to complete the purchase. The consequence 
was, that, in Trinity term 1826, Partridge filed his bill, 
praying that Usbome might be decreed to perform th^ 
contract, and might be restrained from bringing any 
action for the deposit against the auctioneer Hoggart^ 
Usbome by his answer admitted the contract: and th^ 
only defence suggested by him was, *^ that he believed 
that various objections to the title of Partridge to the 
said hereditaments and premises, which were taken by 
the Defendant's legal advisers, were valid objections to 
the said tide ; — that Partridge had not shewn and evi- 
denced a good and perfect title to the said hereditaments 
and premises ; — and that he was not able to make, or 
procure to be made^ a conveyance thereof in fee-simple 
to the Defendant." 

By an order of the Vice-Chancellor, bearing date the 
6th oSNaoember 1826, it was referred to the Master to 
inquire, whether a good title could be made to the estate 
comprised in the agreement in the pleadings mentioned, 
according to the conditions of sale; and in case he should 
be of opinion that a good tide could be made, he was to 
inquire when it was first shewn that such title could be 
made. 
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On the 1st of June 1827, the Master reported in fa- 
vour of the title, and found that it was first shewn on 

the 
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the 17th of February 1827, that a good title could be 
made to the estate. 

Both parties excepted to the report 



In Trinity term 1827) before the exceptions had been 
disposed of, Usbame filed a bill against Partridge^ at 
leging that certain representations with respect to the 
quantity of timber on the estate had been made by the 
vendor and his agents, on the faith of which the con- 
tract of purchase had been concluded, and that these 
had been since discovered to be inaccurate and false. 
The prayer was, that this new cause might come on to 
be heard with the cause in which Partridge was Plain- 
tiff; and in case the Court should be of opinion that 
Partridge could make a good title to the property, and 
that he, Usbome^ ought specifically to perform the agree- 
ment, then that an account might be taken of the quan- 
tity of timber standing and growing upon the heredittf- 
inents and premises at the time of the sale, and of the 
value thereof at that time, and that a proper abatement 
or allowance might be made out of the residue of the 
purchase-money remaining unpaid, in respect of the de- 
ficiency in the quantity of the timber. Leave to file this 
bill had neither been asked nor obtained. 

Partridge having demurred generally for want of 
equity, his demurrer, on the 22d ofjamiory 1828, came 
on to be argued before the Vice-Chancellor. 



In support of the demurrer, it was contended that the 
allegations of misrepresentation, contained in the bill, 
were vague, indistinct, and inconsistent, and that it was 
impossible to collect with accuracy from the bill what 
the difference was between the actual quantity of timber 

admitted 
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admitted to be on the estate, and the quantity which the 
yendor was said to have represented to be on it. It 
was further contended, that, even if a substantial case 
had been clearly alleged in the bill, the Plaintiff was pre- 
cluded from having any relief in respect of it. This 
bill was meant to operate as a defence against the suit 
for specific performance ; but of the matters here sug- 
gested not a word was to be found in the proceedings in 
that cause. Usbome was bound to have put the whole of 
his defence on the record in the original suit ; and that 
suit could be disposed of only with reference to what ap- 
peared in the bill, the answer, and the Master's report. 
If Usbom^s exceptions on the point of title were over- 
ruled, a decree for specific performance, and for tlie pay- 
ment of the residue of the purchase-money, would be of 
course ; but if this suit were to go on, there would here- 
after be another decree in the same matter, which might 
be different firom and inconsistent with the former. 



)828. 



Partbidos 

V. 
USBOANZ. 



The Vice-Chancellor allowed the demurrer. 



. On the same day the exceptions in Partridge v. Us" 
borne were argued, and that cause was heard on further 
directions. Usbome^s exceptions were over-ruled ; Por- 
tridgffs were allowed : and by the decree on further direc- 
tions, " it was declared that the agreement in the plead- 
ings mentioned ought to be specifically performed and 
carried into execution, and the Court did order and decree 
the same accordingly ; and it was referred to the Master 
to compute interest, after the rate of 4 per cent, per an- 
num, on the sum of 65,610/., residue of the purchase- 
money, from the 25th day of March 1826 ; and, upon the 
Plaintiff and all proper parties, as the Master should 
direct, executing to the Defendant, or to such person or 
persons as he should appoint, a proper conveyance of 
the estate and premises^ (such conveyance to be settled 

by 
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by tbe Masier, and such execution thereof to be also 
certified by the said Master), it was ordered that the 
sum of 8459/. ISs* 11^., Bank S per cent, annuities, 
standing in the name of the accountant-general, in trust 
in the cause, purchased with the amount of the deposit 
and any interest which might accrue on the same annu- 
ities previously to the transfer thereof, should be trans- 
ferred and paid to the Plaintiff; and, upon the deUvery 
by the Plaintiff of the said conveyance so executed, and 
upon the delivery upon oath (if necessary) of all deeds 
and writings in his custody or power, relating to the 
said estate, to the Defendant Usbome^ or to whom he 
should appoint, it was ordered that the Defendant JJs* 
borne should pay unto the Plaintiff the said sum of 
65,6 lO/i, together with what the Master should compute 
for interest thereon/' Usbome was also ordered to pay 
the costs of the suit. 



Usbome then presented his petition for leave to file a 
bill of review. 



According to the all^ations of the petition, Usbome^ 
on the 28th of September 1825, called upon Hoggartj and 
inquired of him whether the timber standing and grow« 
ing on the Penyard property had been measured, and 
whether the vendor would warrant the quantity; ad- 
ding, that as there was not time to have an admeasure* 
ment of the timber made before the day of sal^ he 
could not form an estimate of the value of the estate 
and would not bid for it, unless the quantity of timber 
standing and growing upon it were ascertained and war* 
ranted* Hoggart replied that the timber on the estate 
had been measured ; that he was not then in possession 
of the particulars or result of such measurement, but he 
would write to his employers for them. Accordingly, on 
the same day, he sent to Messrs. Taoey and James^ the 

agents 
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agents and solicitors of Partridge^ the following let* 1828. 

ter:— ' - ■ ^ 

Partridok 

r. 
** I have received several applications for the particu* ubbobn*. 
lars of the Penyard estate; and persons^ who will not 
trouble themselves to employ agents to look over the 
timber, are desirous of having some statement of the 
quantity of timber fit for felling, and the admeasurement 
as nearly as possible, so as to form a tolerably near idea 
of its value, together with the stores. If, therefore, you 
have such an estimate at hand, I will beg of you to send 
it to me. It will very materially benefit the sale of 
the property, and remove any doubts as to the quantity 
and value we have set forth, of which I have no doubt 
myself but you know the diflSculty of convincing others. 
Your early reply will oblige,'* &c. 

The answer of Taoey and James was as follows : •— 

^ We send you particulars and valuation of the Pen^ 
yard property. The valuation of the woodland property 
was made, we think, by as able a surveyor as can be 
found, and we have again seen him this morning, and 
be says that he has no doubt but the timber and coppice 
would sell immediately, and produce the prices put 
upon them, and that the whole is not overvalued. 
We have also sent you a copy with only the quantities, 
omitting the prices, as it may not be desirable to show 
our prices. Mr. Partridge and one of us propose 
being -in London the Tuesday evenmg before the sale^ 
so as to confer with you on the Wednesday morning,** 
&c. &c. 

One of the papers inclosed in this letter purported to 
be an account of the timber, stores, underwood, and 
Billings upon the estate ; and a copy of it was annexed 

to 
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to tbe petition. In this estimate the woods were con- 
sidered as divided into sixteen cuts or diyisions. It 
stated the number of the timber trees, classed according 
to their dimensions, and also the number of stores in 
each of these sixteen cuts ; the quanUty of timber con* 
tained in sndi trees and stores, expressed in loads and 
feet, except that the stores in cuts 4, 5, and 6., were de> 
scribed as containing 2^ feet each ; and the number of 
acres of underwood and saplings. 



The other paper, inclosed in the letter, was a money 
valuation of the property, proceeding upon the quan- 
tities stated in the first mentioned document. 



The peUUon further alleged, that, on the 6th of 
October 1825, the petitioner again called upon Hoggart^ 
and inquired of him whether he had received the ad- 
measurement of the timber; that Hoggart then delivered 
to him the account of the quantity of timber, which had 
been sent by Messrs. Taoey and Jame^ stating^ as an 
inducement to the petitioner to rely on its accuracy, 
that his Majesty's government, having contemplated the 
purchase of the property for the sake of the timber, had 
caused the timber to be measured and valued, and that 
their admeasurement agreed with that which was pro- 
duced ; that, in confirmation of this, Hoggart observed, 
that, according to the Plaintifi^'s admeasurement^ cut SL 
contained 841 loads of timber, while, according to the 
government admeasurement, the same cut contained 
831 loads, and, according to the admeasurement of a 
Mr. Saitridgey 840 loads; that Hoggart at the same 
time said that he had received the admeasurement from 
Messrs. Taoey and JameSy and was authorized by them, 
as the agents of the Plaintiff, to warrant the quantities 
of the timber and stores, underwood and saplings, to 
be correctly stated in it. 

That 
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That the petitioneri by Hoggarfs permission, took 
away with him the account of the timber, stores, under- 
wood and saplings, and that having caused a copy of it 
to be made, he, in a day or two afterwards, returned it, 
from which time, until the sale, it lay in Ho^arfs o£Bce 
for the inspection of all persons who might make in- 
quiries as to the quantity of timber on the estate. 

That the petiUoner delivered to his surveyors, Mr. 
C. P. Charlton and William Williams^ copies of the ac- 
count so furnished by Hoggatij and instructed them 
severally to view and value the estate and the timber 
trees, stores, underwood, and saplings growing on it, 
assuming as the basis of such valuation that the quan- 
tity of timber, stores, underwood and saplings upon 
the estate was correctly represented in that account; 
and that he informed them that Hoggart had stated that 
the vendor would guarantee the quantities of the timber 
and stores, underwood and saplings to be correctly 
stated in such account ; and, therefore, in making their 
valuations they would have to consider only the quality 
and value of the timber. 

That, on the 16th of October, the petitioner and 
Williams went to Ross, where they met Charlton ; that 
Charlton and Williams proceeded to view the estate and 
make their valuation of the property, upon the basis and 
assumption that the statement of the quantities of timber, 
&c contained in the account furnished by Hoggart, was 
correct; that Charlton advised the petitioner to bid as 
high as 73,000/. ; and that Williams's valuation amounted 
to 74,647/. 125.; but that he advised him not to bid 
more than 72,000/. 



203 



1828. 



Partsidob 

V, 
USBOMNB. 



That, on the morning of the 20th of October 1 825, the 
day appointed for sale, Charlton^ by the direction of the 
petitioner, called upon Hoggart and informed him that 

be. 
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he, Charlton^ had been to look at the estate on behalf of 
the petitioner, and was about to advise him to bid for it 
up to a certain sum, provided the quantities of timberi 
stores, imderwood, and saplings stated in the acoount 
were warranted to be correct; that Hoggart replied 
that the account might be relied upon, and that he was 
authorised by the vendor to guarantee, and would, on the 
part of the vendor, guarantee the same ; and that, in 
corroboration of the accuracy of the account, he added, 
that the wood on the estate had been measured by the 
agents of government, and, upon comparison, little va« 
riation had been found between their admeasurement 
and the quantities stated in the account which had been 
furnished to the petitioner. 

That CharUoTif before the sale, communicated to the 
petitioner what had thus passed between him and 
Hoggart i and that' the petitioner, together with CharUon 
and WiUiamsj attended at the sale. 

That Hoggart^ before the property was actually pot 
up to sale, stated to the persons assembled, that the wood 
on the estate had been measured and valued ; tliat he 
was authorised by the proprietor to warrant such ad- 
measurement as being correct, and its accuracy had been 
confirmed by persons sent by his Majesty's government; 
that he then enpmerated the quantities of the timber 
trees, stores, underwood, and saplings stated in the ac- 
count furnished to him by Messrs. Tovey and Jamn, 
and set forth the particulars of a valuation of the pro* 
perty, made on behalf of the owner, which amounted in 
the whole to 87,388/., including upwards of 74,000L 
for timber and underwood ; and that he declared that 
the estate was offered for sale with and under an ex- 
press warranty on the part of the owner as to the quantity 
of the timber trees^ stores, underwood, and saplings. 



That 
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That, from the shortness of the interval between the 
time when the attention of the petitioner was first drawn 
to the property and the day of sale, it was wholly im- 
practicable to ascertain the quantity of timber by actual 
measurement, and that he was compelled to rely, and, 
at the time of bidding for and becoming the purchaser 
of the said hereditaments and premises, did rely upon 
the statements contained in the account furnished and 
upon the warranty given by Hoggart. 



1828. 



Partridox 
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The petition, after stating the agreement of purchase^ 
together with the substance of the vendor's bill for spe- 
cific performance, and of the answer, alleged that the 
petitioner, at the time of filing his answer, and from 
that time, until he received from Mr. W.Lonergan such 
information as was thereinafter mentioned, fully relied 
open the statements contained in the account furnished 
by Hoggarts and, in reliance upon these statements, did 
not suppose or believe that any of the matters relating 
to the quantity of the timber and stores on the property, 
and the warranty thereof, were material to be men- 
tioned iu his answer, and he wholly omitted to state 
any of them to his solicitor before or at the time of 
filing his answer ; but the petitioner did not by his an- 
swer intend to waive, or believe that by such answer he 
had waived, the benefit of the warranty. 

That a few days previous to the Ist of May 1827, 
Mr. W. Lonergan^ in a conversation on the subject, 
recommended to the petitioner to be attentive to the 
quantity of the timber trees and stores ; for he had been 
told by a Mr. Richards^ who had looked at the estate 
with a view to purchase it, that there had been great 
errors in making up the account of the timber trees 
and stores for the purpose of the sale. 
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That this information, for the first time, led the peti- 
tioner to suspect, that the account, furnished to him by 
Hoggart^ was not a correct account of the quantity of 
the timber in the trees and stores upon the estate ; and, 
on the 1st of May 1827) he communicated to his soli- 
citors the information he had thus received, and then, 
ibr the first time, made them acquainted with the repre- 
sentations and warranty given by Hoggr^ri as to the 
quantity of the timber trees, stores, underwood, and 
saplings: that, upon inquiry, it was found that the 
measurement or supposed measurement stated in the 
account had been made by a Mr. IjceSf who had died 
in April 1827: that cuts No. 1. and No. 16. were then 
measured, when there was found to be a deficiency of 
167 loads; that the surveyors were of opinion that the 
quantities in the other cuts were equally deficient : that 
Usbome also learned that the government measurement, 
though he was not then able to obtain a copy of it, had 
made the quantity much less than that which was stated 
in the account delivered by Ho^art ; that he proposed 
to Partridge to have the amount of compensation, which 
should be allowed him for the deficiency, settled by arbi- 
tration, but his proposal was rejected ; and, under these 
circumstances, he filed the bill of which mention has 
been already made: that, the demurrer to that bill 
having been allowed, Usborne caused a new measurement 
of the timber to be made by two experienced surveyors, 
Messrs. Attfield and Trumper ; and notice was given to 
the vendor, that a surveyor might attend on his part to 
check their proceedings ; but he declined to interfere in 
any way : that the result of this measurement was as 
follows: — The whole quantity of timber, contained in 
the timber trees in the sixteen cuts, was 3722 loads 
and 28 feet, and the whole quantity of timber, contained 
in the stores, was 2613 loads and 26 feet, and no more; 
whereas, according to the account furnished by Hoggart^ 
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the whole quantity of timber, contained in the timber 
trees in the sixteen cuts, amounted to 3779 loads and 31 
feet, and the whole quantity of timber, contained in the 
stores, to 3539 loads and 30 feet: so that the actual quan- 
tity of timber in the timber trees and stores was less than 
the quantity stated in Hoggart\ account by 983 loads 
and 7 feet, notwithstanding that the wood had had the 
advantage of two years' growth, since the time when that 
account was furnished to the petitioner. The petition 
further stated, that, if timber and coppice wood standing 
upon the estate to the amount of 50,000/. should be cut 
down, there would not be sufficient stock left for future 
fidls. 
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The petitioner, it was further stated, had made re- 
peated efforts to obtain an inspection of the admeasure- 
ment and valuation by the government surveyors, but he 
had been unable to get a sight of it until the 29th of April 
1828. By that measurement and valuation, which ap- 
peared to have been received, on the 13th day of October 
1824, from the persons who made it, the whole of the 
timber trees, stores, underwood, and saplings in the 
sixteen cuts of woodlands were valued at the sum of 
47,751/. Us. Bid. and no more. 



The discrepancy between this measurement and that 
made by I^ees had, it was alleged, been the subject of 
discussion between the agents of the government and 
Mr. Partridge and his agent. In the course of the discus- 
sion Mr. Turner^ the government surveyor, had objected, 
that Lees had greatly exaggerated the quantity of timber 
by adopting a mode of measurement which was unfair 
and contrary to the ordinary practice, inasmuch as he 
had made only half the usual allowance for bark, and 
had measured the trees up to three inches quarter 
girth instead of only to six inches quarter girth; and 
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that, even according to this improper mode of measure- 
ment, the quantity had been greatly over-stated. Lees^ 
however, refused to accede to any other principle of 
measurement; and it was at last agreed, that Lees should, 
in Tttmer's presence, re-measure cut >{o. 2. in his own 
way. The result was, that, though Lees had stated the 
timber in this cut to amount to 1022 loads, it was found 
to be only 841 loads, including eleven loads which bad 
not before been considered as part of it. This reduced 
number of 84>1 loads was the quantity of timber in cat 
No. 2., stated in Hoggarl's account ; but no correcUon 
was made in Lees* statement of the admeasurement of the 
other fifteen cuts: and, in the statement furni&hed to the 
purchaser, the quantity of timber in each of them was 
allowed to remain as Ijees had originally represented it. 



The prayer of the petition was, that the petitioner 
might be at liberty to exhibit a bill of review or a sup^ 
plemental bill in the nature of a bill of review (as the 
case might require) in the cause of Partridge v. Udxjmej 
to the intent that he might have in that suit the same 
benefit of the warranty respecting the quantity of the 
timber upon the estate, as he would have had, in case it 
had been set forth by way of defence in his answer to the 
original bill. 



The communications between Hoggart^ Usbome^ and 
Ckarliorij and Hoggarfs representations and statements, 
were verified not only by Usbome and Charlton^ but by 
Hoggart^ who made an afiidavit in support of the 
petition. In this afiidavit, after stating what passed 
between him and Usbome and between him and Charlton 
on the different occasions referred to in the petition, he 
said, that, on the morning of the 20th of October^ when 
the sale was about to commence, the Plaintiff* Partridge 
^^ expressly authorised and directed him to warrant that 

the 
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the quantity of timber standing on the estate, according 
to the before-mentioned admeasurement and valuation 
furnished to him, Hoggariy was correct and might be 
relied upon : that, accordingly, he, Hoggarty after read- 
ing the particulars and conditions of sale, stated, that 
the woods on the estate, which formed the most material 
part of its value*, had been measured and valued ; that 
he was authorised by the proprietor to warrant such 
admeasurement as correct, and that the accuracy of such 
admeasurement had been confirmed by persons sent by 
his Majesty's government to measure the timber ; that 
he, Hoggarty then stated the number of loads of timber 
and the number of stores, and the contents thereof in 
the several cuts, cut by cut, as the same appeared on 
the said admeasurement ; that he also stated the estimated 
value of such timber from the valuation which had been 
sent to him along with the account of quantities ; and 
that he declared that the estate was offered for sale with 
and under an express warranty on the part of the pro- 
prietor, that the quantity of timber trees, stores, under- 
wood, and saplings thereon was to the amount repre- 
sented by the said admeasurement." 
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The results of the actual admeasurements of the tim- 
ber and stores in the sixteen cuts of the woodlands were 
verified by the surveyors who had made the admeasure- 
ments. 



Tumet'y who had surveyed the woods in 1824, on 
behalf of his Majesty's government, proved, that he had 
then valued them at 47,751/. 175. S^d.; that, in October 
1824, a meeting took place between him. Turner^ and 
the Plaintiff and his solicitor Taoeyy in the presence of 
one of the Commissioners of Woods and Forests and 
the secretary of that board, for the purpose of en- 
deavouring to explain and account for the difference 
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between the admeasurement made by him, TumeTf and 
the admeasurement furnished by the PlaintifT; that it 
was then stated by Tovey that the latter admeasurement 
was an estimate, which had been made by a Mr. Lees 
from view only; that it was agreed that lumer and Lees 
should together admeasure cut No. 2., and they accordingly 
met for that purpose ; that the mode of admeasurement 
proposed to be pursued by Lees was contrary to the 
usual mode of measuring timber, and calculated to make 
the quantity appear much greater than it really was; 
that he, Turnery objected thereto, and required that the 
usual mode of measurement should be pursued; but 
Lees stated that Mr. Tovei/ insisted upon the adoption 
of the mode proposed by him ; that he, Turner^ there- 
upon consented to that mode, observing that a reduced 
price must, in consequence, be put upon the timber ; and 
that, accordingly, the timber in cut No. 2. was measured 
in the way insisted upon by I^ees ; that, in the account 
furnished by the Plaintiff to the commissioners, the 
quantity of timber contained in the timber trees and 
stores in cut 2. was made to amount to 1022 loads; but, 
upon the admeasurement made by Lees and him, 2knMr, 
jointly, the quantity of timber in these trees and stores 
was ascertained, even according to the mode of measure- 
ment followed by Lees^ to be 841 loads and no more; 
from which 10 loads were to be deducted, as belonging 
to cut No. 1.; that, in May 1825, a meeting took place 
in London between Taoey^ L^es^ and Turner^ before the 
Commissioners of Woods and Forests, when the differ- 
ence as to cut 2. between the original account furnished 
by the Plaintiff and the result of the last admeasure- 
ment was the subject of discussion ; that, to the best of 
his recollection and belief, the Plaintiff was present at 
the meeting; that he, Fumery stated to the commia- 
aioners his opinion that the difference in quantity be- 
tween the Plaintiff's original account and the actual 

admeasure- 
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admeasurement, which had been ascertained to exist as 
to cut No. 2., should be taken to extend in proportion 
over the whole wood, whereby a deduction of one third, 
or thereabouts, from the whole quantity of timber stated 
by the Plaintiff would be effected; and that, in his 
judgment and belief, a deduction to that amount from 
the quantity of timber, represented by the Plaintiff to 
be on the estate, was necessary, in order to arrive at a 
fiur and proper estimate of the value. 
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The surveyors and Turner also deposed, that, from 
the manner in which the number and quantity of stores 
within the sixteen cuts were stated in I^eei admeasure- 
ment, it appeared that, so far as regarded the stores at 
least, the number and quantity were obtained by him 
upon view, and not from any actual enumeration or ad* 
measurement ; and that, in such a mode of making an 
estimate, he would necessarily be liable to great error. 

On the other hand, the Plaintiff swore, that he never 
in any manner authorised or directed Hoggart to war« 
rant that the quantity of timber standmg on the estate^ 
according to the admeasurement and valuation furnished 
to him, was correct, and might be relied on, or to any such 
effect; that, on the morning of the sale, no conversation 
whatever passed between him and Hoggart on the sub- 
ject of such a warranty ; and that he had no conversation 
with Hoggart on the morning of the day of sale, except 
in the presence of Tovey. 



Tooey confirmed this statement; and Tooey further 
swore that he had had great experience in the sale of 
timber, and of estates with timber upon them, and thatf 
knowing how much, according to different modes of ad- 
measurement, the quantity of timber on an estate might 
appear to vary, he had never, in any such sales, stated or 
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warranted the admeasurement of timber or stores; that, 
in settling the particulars of sale, if Hoggart had intro- 
duced any statement of measure or quantity, he should 
most decidedly have objected to it, the more especially 
from his being well satisfied that a contested admeasure- 
ment of so great a quantity of timber and stores as were 
upon the estate in question might take up eight or nine 
months : that, when he received Hoggarfs letter of the 

r 

28th of September {a\ he considered the expression ^* the 
quantity and value we have set forth" to refer only to 
the amount, in value, of timber and coppice which might 
be cut in three years next after the sale, and not to 
any admeasurement of timber, there having been in fact 
no such admeasurement set forth in the particulars: 
that he did not send the valuation and admeasure- 
ment with any authority to Hoggart to warrant their 
accuracy, or with any expectation that Hoggafi would 
do so, but under an expectation only that any persons, to 
whom Hoggart might shew the admeasurement, would 
consider it as an admeasurement procured by Par- 
tridgCf upon which they would place what reliance they 
thought fit : that he, Taoey^ never saw Hoggart upon 
the business of the sale, until the 19th or 20th of October 
1825, and, as he believed, not till the morning of the 
20th ; that he never, at any time previous to the 20th of 
October^ made any communication to Hoggart concern- 
ing any admeasurement of the timber by the agents of 
his Majesty's government ; and that he did not, on the 
said 20th of October, inform Hoggart that the admeasure- 
ment of the government agents, as to the whole or any 
part of the wood, agreed with the Plaintiff's, or nearly 
so, except that, on the morning of the sale, the deponent 
informed Hoggart that cut No. 2. had been, by consent of 
the Plaintiff and of the Commissioners of Woods and 

Forests, 
(a) See supra, p. 201. 
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Forests, measured by both their surveyors, and that their 
admeasurements of that cut did agree, or nearly so. 

The Plaintiff and Tcnxy both swore, that, at the sale, 
HoggaH did not give any warranty, and that he ex- 
pressly stated that he would not warrant the accuracy 
of the admeasurement. Five other persons, who were 
present at the sale, concurred in stating that no war- 
ranty was given by Hoggart ; and two of them swore, 
that he expressly declared that the quantity of timber 
was not warranted. 
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Tbofy further stated, that heei valuation and measure- 
ment were made originally in 1820, with a view to a 
partition of the family estates, to which the Plaintiff and 
his sisters were entitled in equal shares; that, in 1824, 
while the negotiation with the Commissioners of Woods 
and Forests was going on, Taoey desired Lee^ to make a 
new valuation of the timber, and an estimate of its quan- 
tity; that Lees informed Taoey that, having made an ad- 
measurement of the wood so recently as 1820, it was not 
necessary to make a new admeasurement of the whole 
wood ; that it would be sufficient to view the wood, and 
measure parts of it, to justify a certain addition for 
growth to the former admeasurement; that the mode, by 
which Lees obtained his quantities in the valuation made 
in ] 824, was by taking the admeasurement in his valu- 
ation of 1820 as the basis of it, and ^laking an average 
addition upon the whole wood, according to such in- 
crease of growth as his experience had shewn him usu- 
ally took place in property of that description ; that Leesy 
on that occasion, stated, that, though some of the older 
and thick divisions might have increased but little for 
many years, yet the others would make up for their de- 
ficiency; that Turner^ in his original admeasurement, 
made cut No. 2. contain 242 loads, 42 feet and a half 

less 
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less than die result of the admeasurement made jointly 
with Lees ; tliat Tovej/ called the attention of Lees to the 
circumstance, that he, Leesj in his valuation made in 
1824, had stated the timber trees and stores in cut 
No. 2. to contain 1022 loads, whereas, on the joint ad- 
measurement of Turner and himself, he had made 
the same amount to only 840 loads and 44 feet ; that 
I^esj in explanation, observed, that there were some 
of the large divisions of the wood, which, from having 
had a most unusual number of timber trees, saplings, 
and stores left to stand at the last fall, had become 
so dense and clustered, that they had made little or no 
improvement for several years past; that Turner ex- 
pressed the same opinion to the deponent, and both 
Turner and Lees stated that cut No. 2. was one of that 
description, and had improved but little, if at all, for 
many years past, from being so crowded with timber, 
stores, and wood, that the sun and air could not have 
free circulation in it; that the deponent inquired <^ 
Lees whether the other cuts or divisions would come up 
to their measurements as stated by him, when Lees 
answered, that he had no doubt they would do so^ and 
would also make up for the deficiency in cut No. 2. : 
that the treaty with the Commissioners of Woods and 
Forests continued till July 1825, when it was broken 
off in consequence of their offering only 66,674/. for 
the estate, while Partridge refused to take less than 
75,000^: and that the property was fully worth the 
price at which the petitioner had bought it. 



Mr. Bickerstetkj Mr. Knight^ and Mr. W^am^ for 
the petitioner. 

A party, who applies for leave to file a bill of review, 
must make out two things to the satisfaction of the 
Court; first, that the new matter, to which the appli- 
cation relates, b relevant and material ; and, secondly, 

that 
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that such new matter was not discovered in time to 
admit of his having tlie benefit of it in the regular 
course of the proceedings in the cause, and that laches 
is not imputable to him, because it was not discovered 
in time. 
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L The new matter, in this case, is relevant and ma- 
terial. *^ If the Court is satisfied,'' says Lord Redes^ 
dale (a), ** that the new matter is relevant and material, 
and such as might probably have occasioned a different 
determination, it will permit a bill of review to be filed." 
Here it is not merely probable, but certain, that a dif- 
ferent decree would have been made, if the newly dis- 
covered matter had been stated as a defence in the 
answer. A defendant, in a suit for specific performance, 
may insist upon matter, though not in writing, which 
shews that it would be unjust to carry the written agree- 
ment into effect. So strictly does a court of equity ad- 
here to the rule of refusing to interfere where fraud or 
misconduct can be imputed to the party calling for its 
assistance, that a mere ambiguity in the wording of a 
contract has been considered a sufficient ground for not 
decreeing specific performance, even where no extrinsic 
fraud was allied. Harriet v. Yielding (6), Higginson v. 
Clowes, {c) Any thing amounting to incorrectness of 
conduct on the part of the plaintiff (^), and, a fortiori^ 
firaud or misrepresentation, constitute a personal bar to 
him in a suit for specific performance. (^) 



The misrepresentations, in this case, whether in- 
tentional or not, are clearly made out The transactions 

and 



(a) Treoiut on Pleadings 4th 
edit p. 84, 85. 

(b) 2 Sch. 4* Lef. 554. 558. 

(c) 15 Fes. 516. I Fei. ^ B. 
584. 



(d) Cadman v. Homer, 18 Fes. 
1 1 . ScoU V. Hatuon, 1 jStm. 14. 

(e) ClaremofU v. Tasburgh, 
1 Jac, 4* fT. 120. 18 Fes. 11. 
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and communications prior to the sale can scarcely be 
considered as in dispute; for though the respondent and 
his solicitors, in direct contradiction to what Hoggart has 
expressly sworn, say, that they never authorised Hoggari 
to warrant the quantity of timber, it is not necessary to 
weigh the oral evidence on that point. The denial of 
Hoggarfs authority to warrant the timber is, for every 
legal purpose, disproved by the correspondence between 
Hoggart and Messrs. Tovey and James. Hoggart^ in 
his letter of the 28th of September^ asks for a statement 
of the quantity of timber on the property, in order to re- 
move all doubts, on that head, from the minds of per- 
sons making inquiries with a view to the intended sale. 
Tovey and James^ in their answer, send Hoggart two 
papers, — one, containing a statement of the quantity 
of timber — the other, a money valuation of the estate; 
and they direct him not to shew the latter document. 
The direction, not to shew the latter is conclusive to 
prove that the former paper, in compliance with Hog" 
garfs request, was sent for the purpose of being shewn 
to intending purchasers. When, therefore, Hoggart 
delivered that paper to the petitioner, and made the 
representations respecting it, which we now complain 
of, he was acting within the letter of an express au* 
thority. In law, as in common sense, such a repre- 
sentation, under such circumstances, is equivalent to a 
warranty. Lysney v^ Selby (a), Pasley v. Freeman (6), 
Dobell V. Stevetis. (c) 



The implied authority of the auctioneer, independently 
of extrinsic matter, would, of itself, be sufficient to 
render the warranty binding ; and the want of an ex- 
press authority in the auctioneer to give the warranty 

would 
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would not invalidate the defence on which we rely. In 
Winch V. Winchester (a), the auctioneer had no authority 
to give the warranty upon which the defence in that case 
was founded. 
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The truth of the allegation, that Hoggartj at the sale, 
warranted the timber, is controverted. Hoggartj how- 
ever, who must best know what he said and did, confirms 
the statement of the petitioner ; and two most respectable 
witnesses, who attended the sale, depose to the same 
effect. It is admitted, on all hands, that he read the 
statement, and specified from it the quantities of timber 
on each of the sixteen cuts. Is it likely that, after the 
correspondence which had taken place between him and 
Messrs. Toveyaud JameSy&ud the representations which he 
had made to the petitioner, he should have done all this 
merely for the purpose of adding, that bidders were 
not to rely on the accuracy of the quantities as specified 
in that document. 



Even if the warranty at the sale be not satisfactorily 
made out in evidence, there remains, at least, the ad- 
mission that Hoggart at the sale declared, that Ijcet^ 
measurement agreed with that of government, and that 
its accuracy might be relied upon. Now, Lee^ measure- 
ment did not agree with that of government ; for, even as 
to cut No. 2., the joint measurement of Turner and Lees 
was objected to by Turner as the result of an unusual 
and unfair mode of measuring: and sd far was Lees* 
measurement from being one which could be relied 
upon, that, in the only instance in which its accuracy 
had been tried, namely, in the measurement of cut No. 2., 
it was found to exceed the true quantity of timber in the 
proportion of 1022 to 847 ; and it was accordingly 
corrected as to that particular cut The paper delivered 

by 

(a) 1 Fes. ^ B, 37 5. 
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by Hoggari to the petitioner, and read at the sale, was, as 
to quantity of timber, the result of Lee^ measurement, 
corrected as to cut No. 2. only, and left uncorrected as 
to the other fifteen cuts. The respondent was present 
at the sale, and heard the representations which Hqggart 
made. He knew them to be unfounded, for he was 
present both at the meeting with the agents of govern- 
ment, which led to the partial correction of Lee^ 
measurement, and at tlie subsequent meeting also, at 
which the correction of cut No. 2. was actually made; and 
yet he sufiered Hoggarfs misrepresentations to go forth 
uncontradicted. The respondent is clearly implicated in 
the misconduct of his agent. In Edwards v. M^Lety {a\ 
Sir W. Grant set aside a sale of lands, the conveyance 
of which had been executed, because the vendor had 
improperly concealed a fact relating to the title of part 
of the lands, which, if communicated to a purchaser, 
was calculated to depress the price of the estate. In 
Beaumont v. Dukes (&), Sir T. Plumer refused to enforce 
a contract for the purchase of lands, because the seller 
had improperly made representations which were cal- 
culated to enhance the price of the estate. Buxton v. 
Lister (c) is to the same effect. The principle of these 
cases is applicable here. That the timber had been 
measured by a person of reputed skill, was a circum- 
stance calculated to enhance the price of the pro- 
perty; that the measurement so made had been proved 
to be grossly inaccurate as to one cut, was a cir- 
cumstance calculated to destroy its weight as to the re- 
maining fifteen cuts. If the respondent thought proper 
to put forth Lees* measurement at all, he was bound, 
both in law and in common fairness, to have disclosed 
the qualifying circumstances, by which its weight, as a 
criterion of value, was wholly destroyed. 

Again, 



(a) Coop, 50S, 



(6) lJac.4S2. 
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Again, the paper delivered by Hoggart to the peti- 1828. 
tioner was represented to be the result of an actual p^i^xbidgk 
measurement of the timber ; whereas it is clear that it v. 

was a mere estimate of quantity, which had been proved, 
as to one cut at least, to be as inaccurate, in fact, as the 
mode in which it was made was loose and unsatisfactory. 
This alone is sufficient for the purposes of a defence. 
{10 Fes. 305.) 

That part of the petitioner's case, the truth of which 
cannot be controverted, would sustain an action for 
deceit at common law (a), — the severest test by which 
the substantial merits of his claim can be tried. This 
Court, however, having given the respondent the benefit 
of equitable relief on the contract, will not send the 
petitioner to law, where his remedy would be more 
difficult and less complete, and where the justice of the 
case might be prejudiced by the proceedings which have 
taken place here. 

It is in vain to say that the respondent really placed 
confidence in Lees^ measurement, and that the case 
ought not now to be opened for the purpose of charging 
him with an unintentional misrepresentation. A party 
is not justified in making statements of the truth of 
which he is not certain. In Schneider v. Heath (b) 
Man^ld C. J. says, ** It signifies nothing, whether a 
man represents a thing to be different from what he 
knows it to be, or whether he makes a representation 
which he does not know at the time to be true or false, 
iff in point of fact, it turns out to be false." Moreover, 
confidence in Ijees* measurement, after the correction of 

cut 

(a) Lysney v. Selby, 8 Ld. (b) 3 Camp, 506. 
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cut No. 2., was impossible. Such confidence would bare 
been irrational credulity. 

II. The second point involves two questions: — 
first, whether the new matter was, in fact, discovered in 
time to admit of its being introduced in the regular 
course of the proceedings in the cause ? and, secondly, 
whether laches is imputable to the petitioner, because it 
was not discovered in time to admit of its being intro- 
duced in the regular course of the proceedings in the 
cause? 



The earliest moment, at which the petitioner had any 
reason to suspect the truth of the representations made 
to him respecting the quantity of timber on the estate, 
was in May 1827. The latest moment, at which he 
could have introduced the new matter in the original 
cause, is determined by the order of the 6th of ^o- 
vember 1826. Is there, then, any ground on which 
laches, or a want of due dih'gence, can be imputed to 
him ? 



As to the second point. — The law, in the first in- 
stance, casts upon a purchaser the obligation to inform 
himself of all material facts relating to the subject-mat- 
ter of the contract ; but if a vendor, at the time of a 
contract, will take upon himself to make representations 
as to material facts, and thereby lull the caution of the 
purchaser asleep, the purchaser, as between himself and 
the vendor, is justified in relying upon them. In Lyp- 
ney v. Selly (a), the seller of an estate represented to the 
purchaser that the rents were of a given amount. The 
estate was conveyed to the purchaser, who, after the 

con- 
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conveyance, discovered that the rents were of less annual 
amount than the seller had represented them to be. 
From the report of that case, it would appear that the 
purchaser did not wholly rely upon the representations 
of the seller, but made inquiries elsewhere. The Court, 
however, was clearly of opinion, that the purchaser was 
not bound to inquire as to the truth of the represent- 
ations made by the seller, and that he might recover 
compensation in damages for the deceit. In Dobell v. 
Stevens (a), the seller of a public house represented to the 
purchaser that a certain average quantity of spirits was 
sold in the house per month. The house was assigned 
to the purchaser, who afterwards discovered that the 
representations of the seller, as to the quantity of spirits 
sold in the bouse, were false. On the cross-examination 
of the plaintiff's witnesses, it appeared, — that the treaty 
for the sale of the house took place on the premises ; 
that the misrepresentations complained of were made 
there ; that the account books of the seller were in the 
house at the time, and might have been inspected by the 
purchaser ; ^ and that the truth of the case would have ap- 
peared by the inspection of the books. The Court, 
however, was clearly of opinion, that the plaintiff was 
entitled to recover damages. In Buxton v. Lister (&), 
the seller of some timber represented to the purchaser 
that the timber had been measured and valued by two 
persons of judgment, whom he, at the time, named to 
the purchaser. The purchaser made no inquiries, but 
contracted for the purchase of the timber in reliance 
upon the vendor's representations ; and Lord Hardwicke 
held, that the conduct of the seller was a bar to any 
claim on his part for a specific performance of the con- 
tract. In fact, to say that a purchaser may rely upon 
the representations of a seller, and to hold at the same 

time 

(a) ZB, Sf C, 623. {b) 5 Atk, 383. 
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time that he is guilty of laches in so doing, would be a 
'contradiction in terms. It would, indeed, be monstrous, 
if a party, who had misled another by misrepresent- 
MionS) could aflerwards be heard in a court of justice to 
allege^ tiiat the very party, whom he had so misled, was 
guilty of leches, because he had given credit to tiiose 
misrepresentations. 

The omission of Usbome to state in his answear die 
circumstances now brought forward by the petition, 
proves the confidence which he placed in the repre- 
Mutations of the respondent. Laches, in such a oas^ 
will rtin only from the time when the deceit was dis* 
(DOVered; and since the 1st of May 1827, there has, in 
Am case, been a diligent prosecution of the question by 
tlie petitioner. 



III. Tliere is a third point which requires to be 
noticed. It will probably be contended, on the othei^ 
side, that a bill of review, in re^ct of matter newly 
discovered, can be maintained only where such Dew mat- 
ter cah be used as evidence to prove something which 
w^s in issue in the original cause ; that a bill of review, 
or supplemental bill in the nature of a bill of review, 
cannot be filed for the purpose of tendering a totally 
new issue; and that, in the present case, the alleged new 
matter is not evidence of any allegation made, or issue 
niised, by the defendant's answer in the original suit, 
bin tenders a new issue altogether unconnected with any 
issue raised by the pleadings. The point is adverted to 
by Lord Redesdcdeas one on which a doubt had been en* 
tertained, and he refers to a case of Patterson v. Slaughter 
ih Ambler (a) ; but he alludes to the doubt only for the 
purpose of recording his deliberate opinion that it was not 

well 

(a) Anib.^93. 



CASES IN CHANCERY. 

well founded, (a) " In the case," says he, " where the 
doubt before mentioned appears to have been stated, the 
new matter discovered, and alleged as a ground for a bill 
of review, was a purciiase for a valuable consideration, 
without notice of the plaintiif's title. This could only be 
used as a defence ; and it seems to have been thought, 
that, although it might have been proper, under the cir- 
cumstances, if the new matter had been discovered before 
the decree, to have allowed the defendant to amend his 
answer and put it in issue, yet it could not be made the 
subject of a bill of review, because it created no title 
paramount to the title of the plaintiff, but merely a 
ground to induce a court of equity not to interfere.'' (i) 
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In Young v. Keighly (c) Lord EMon says, *^ As far as 
I can ascertain what the Court permits with regard to 
bills of review upon facts newly discovered, the decisions 
appear to have been upon new evidence, which, if pro- 
duced in time, would have supported the original case, 
and are not applicable where the original cause does 
not admit the introduction of the evidence, as not being 
pot in issue originally.'' There are no other authorities 
which countenance the doubt under consideration.* 



The propriety of the decision in Ambler may be ad- 
mitted without prejudice to the general question. The 

new 

(a) Tremtue on Plead. 86, 87. (&) TreatUe on Plead.S7. 

4tb edit. (c) 16 rei.3S4. 



• In Blake ▼. Foster, (2 Ball 
^ Seaitiet4G2.) Lord Manners 
my*, *' In the answer, the de- 
femlaat has relied on her being 
a puchascr for valuable con- 
dderation, and on length of time 
as her defence. Now, the ob- 
ject of the supplemental bill is 

Q 



to abandon the original defence, 
and to rely on the plaintiff being 
barred by a deed of compromise. 
According to the opinion of Lord 
Eldon in the case I referred to, 
{Young V. KeigUt/) this cannot 
be done." 
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new matter, in that case, did not bear upon the merits 
of the cause in which the decree sought to be reviewed 
was made. It did not, as in the case now before the 
Court, shew that the decree complained of was in itself 
unjust The effect of the new matter in that case, if ad- 
mitted, would have been — not to review a decree, which, 
upon the merits, was erroneous, but to shut out the 
merits of the case altogether, and to let in a new defence 
of a nature purely technical. It was not likely that a 
court of equity should, under such circumstances, listen 
to an application, which, it is admitted, is always ad- 
dressed to the discretion of the Court. Moreover, the 
grounds, upon which a purchase for value is recognized 
as a defence in equity (a), might, after decree, apply with 
as much force to the party in whose favour the decree bad 
been made, as to the party who sought to reverse it. 



The passage from Vesey does not even in terms con- 
vey any expression of Lord Eldon*s opinion on the pointy 
and Yaufig v. Keighly was decided upon another ground. 
It is highly probable that Lord Redesdale (who scarcely 
ever refers to modern authorities) had Young v. KeigltUf in 
his mind, when he wrote the passage which has been re- 
ferred to. In the second edition of his work, the passage 
is not found. The case of Young v. Keighly came before 
Lord ELdjon in 1809; and in the third edition of Lord 
Redesdal^s book, which was published in 1814, he^ for 
the first time, states the point, and records his opinion 
against its soundness. 



Authority, therefore, upon the whole, is in favour 
of the petition. Then, is there any thing in principle 
to oppose it? Suppose a secret trust under a will, 
and a decree made for carrying the trusts of the will 

into 
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into execution: is a party to have no relief, when he 
discovers the trust, because he was ignorant of it when 
the cause was heard ? The contrary has been de- 
cided. Barnes v. Offer. • The case of Roberts v. Kings- 

Uy 



♦ BARNES t7. OFFER. 



R. Barnes, by his will, bear- 
ing date the 18th of February/ 
1822, devised unto George 
Offer^ his heirs and assigns, 
certain freehold messuages 
and hereditaments; and he 
devised the residue of his 
real estate to his brother 
John Barnes. Robert Barnes 
died on the 2d of May, leav- 
ing John Barnes his heir at 
law. 

In November 1822, John 
Barnes filed a bill against 
Offer and other Defendants, 
one of the objects of wiiich 
was to have the will of R. 
Barnes established, and the 
trusts of it carried into exe- 
cution: and, on the 2d of 
August 1824, a decree was 
made in that suit, which 
ordered, among other things, 
that the will of Robert Barnes 
should be established, and the 
trusts of it performed, and that 
all necessary parties should 
concur in conveying to Offer 
the estates devised to him. 

In December 1825, John 
Barnes^ the Plaintiff, pre- 
sented a petition, which, after 
setting forth the proceedings 

Q 



in the cause; stated, that the 
conveyance to Offer had not 
as yet been executed; and 
that the petitioner,, since the 
date of the decree, had dis- 
covered that the devise to 
Offer was made to him upon 
some secret trust for charit- 
able purposes, which the tes- 
tator in his lifetime commu- 
nicated to Offer; that there 
was some understanding or 
agreement between the tes- 
tator and Offer, that the estate 
devised to Offer should by him 
be applied to such charitable 
purposes; and that the first 
information, which he, the 
plaintiff, received of such 
secret trust, agreement, or 
understanding, was from 
Matthew Craxoford, an inti- 
mate friend of the testator, 
who, on or about the 25th of 
October 1825, in a convers- 
ation with his, John Barnes's 
solicitor, stated that ()ffer 
was appropriating to hia 
own use the estates which 
Robert Barnes had devised to 
him upon a secret agreemeni 
between the testator and him^ 
that the same should be ap- 
3 plied 
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ley (a) supports the same rational view of the subject 
The diflkulty of admitting new matter, not in issue in 
the cause, is supposed to consist in this, — thai matter 
not in issue in a cause cannot be noticed by the Court. 
Now, this is not universally true. The Court, indeed, 
cannot make a decree upon matter not in issue in a 
cause; but if matter, which would constitute a defence, 
be disclosed by the evidence in a cause, though not pat 
in issue by the pleadings, the Court will so far notice it, 
as to direct inquiries ; and if the result of these inquiries 
be to shew a case that would make a specific performance 
improper, means will be found to do justice between the 
parties. Parken v. Whitby, {b) The supposed diflkulty, 
however, does not, in truth, apply to the case of a bill 
of review ; for the oflSce of the bill of review is to pot 
the new matter in issue. The original decree will be re- 
viewed at the same time that the bill of review is heard; 
and then, as in the common case of cause and cross 
cause coming on to be heard together, the Court will 
make one decree in both causes, without examining 
whether the pleadings in each cause, separately con- 
sidered, would support the decree which is made in 
both. 

The 

(a) 1 V99. sen. S58. see MUler v. Jackaon^ I Yoimg 

{b) 1 Turn. ^ Run. 566. and 4* J. 65. 



plied to certain charitable 
purposes, the particulars of 
which Crato/brd did not dis« 
close. Under these circum- 
stances the petitioner insisted 
that the devise to C^rr was 
void, and prayed leave to file 
a supplemental bill in the 
nature of a bill of review, for 
the purposeof bringing before 



the Court the fact df tUi 
secret trust. 

On the 20th of December 
1825* an order was made by 
the Master of the Rolli^ that 
the petitioner should be at 
liberty to file a supplemental 
bill in the nature of a bill of 
review, for the purposes ia 
the petition mentisnadt 
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The allowance, by the Vice-Chancellor, of the de- 
murrer to the bill filed by the petitioner, does not affect 
the present question. Whether that bill was or was not 
defective, in not stating the case with sufficient precision, 
is now a matter of indifference. The demurrer was al- 
lowed on a conception as to the pleadings and the 
documents referred to in them, which has since been 
ascertained to be erroneous in fact ; but the bill, being 
filed without leave first obtained, was unquestionably 
irregular in form : and an appeal would therefore have 
been useless. The case Is now stated in all its minute- 
ness of detail, and is brought forward in due form. 
What the petitioner now asks is — not relief upon the 
merits -^ but only an opportunity to try the case in a 
judicial manner. 
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Mr. SugdeHj Mr. Presion^ and Mr. Koe^ for the 
spondent. 



A supplemental bill in the nature of a bill of review 
must pray for some relief which might be had on an 
original bill. The object, which this petitioner seeks to 
accomplish, is, to have a written contract performed 
with a parol variation. That is a jurisdiction which 
does not belong to the Court, (a) It could not grant 
such relief on an original bill, and will not give leave to 
file a supplemental bill for a like purpose. 



No instance can be adduced, in which the discovery 
of new matter, not in issue in the original cause, haa 
been sustained as the ground of a bill of review. In all 
the precedents of bills of review, which can be found, the 
new matter has invariably been matter to be used as 
evidence in support of what was previously in issue. 

The 

(a) But Bee Robinson v. Page, 5 Run, 1 14^ 

Q* 
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The precedents of the Court are the best interpreters of 
the law of the Court; and the conclusion to which those 
precedents lead is supported by express authority. In 
Patterson v. Slaughter (a), Lord Hardwicke says, " All 
the bills of review I recollect to have known, were of 
new matter, to prove what was put in issue. Lord 
Effir^hanCs case was so: he claimed under an old 
entail ; and though he afterwards made title under a 
different entail, yet the issue was as claiming under 
some old entail generally. In the present case, it is not 
new matter to prove what was put in issue, but to prove 
a title that was not in issue ; and, therefore, the Defend- 
ant would not be entitled to a bill of review/' The 
authority of Lord Eldon^ in Young v. Keighly (6), b 
equally express to the same effect; and his observ- 
ations there carry the more weight, that he seems to 
have felt that he was deciding against the probable sub- 
stantial justice of the case. Here, the only issue tendered 
by the answer in the original cause, was, that the 
Plaintiff could not shew a good title. The matter now 
brought forward has no connection with the point of 
title, and seeks to raise a question altogether pew. The 
petition, therefore, seeks a relief which Lord Hardwicke 
and Lord Eldon have both declared not to be accord- 
ing to the course of the Court, and which is not war- 
ranted by a single precedent. 



^* Upon a supplemental bill, in the nature of a bill 
of review," says Lord Eldon (c), ^< the question always is, 
not what the plaintiff knew, but what, using reasonable 
diligence, he might have known." When Partridge 
filed his bill for specific performance, it was the duty of 
Usbome to state all the grounds of his resistance. He 
was well aware of the alleged warranty as to the quantity 

of 

(«) Amb. S93. (i) 1 6 Ves. 348. (c) Young v, Keighlgf^ 1 6 Ves, 359< 
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of umber, and he had had ample time to ascertain 
whether this supposed warranty was according to the 
feet. If he had slumbered previously, the filing of the 
bill ought to have warned him to use due diligence. 
When called upon to perform his contract, he was 
bound to insist then upon the warranty, if it constituted 
any ingredient in the agreement According to his own 
view of the case, he had, from the first, a right to say, 
that he ought not to be required to perform the agree- 
ment, till it was ascertained whether there was on the 
estate a given quantity of timber. He did not do so ; 
and he cannot be allowed, after the proceedings which 
have taken place, to raise such a question now. Dur^ 
ham v. Lyddell (a), Norris v. Le Neve (b\ Ijord PortS' 
mouih V. Lord Effingham (c), Bennett v. Lee ((/), Ord v. 
Noel, (e) 
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What is to be deemed want of due diligence, if there 
is no laches in delaying, for more than eighteen months, 
to make any inquiry into a matter on which he con- 
ceived the rights and liabilities of both parties were to 
depend ? 



And, after all, in what respect could the new matter, 
if introduced into the cause, be material to the result ? 
The prayer of the petition shews that the petitioner re- 
lies mainly upon the alleged warranty given by the 
auctioneer at the sale. The witnesses, who positively 
deny that any such warranty was given, are not only 
more numerous than the witnesses on the other side, 
but are more deserving of credit ; because, while all of 
them had strong motives to attend to what passed at the 

auction. 



(a) 4 Fit?. Ab.4\2, 
(6) 3 Atk. 37., and S Bro. P. 
C. 7f . Tomk edit. 



(c) 1 Vet. sen. 430. 

(d) 8 Atk. 529. 
(r) 6 Mad. 150. 
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have less interest, direct or indirect, in the result. The 
probabilities are on the same side. What vendor, who 
was not courting endless litigation, would ever think of 
warrantii^ the number of loads of timber oontuned ia 
woods of so great extent ? But, if he were bold enough 
to venture upon such a warranty, would he not have en- 
deavoured to derive from it the most ample benefit, by 
giving it the greatest publicity, and inserting it in the 
conditions of sale ? The copy of Ije^% statement was 
sent to Hoggartj merely to shew what the vendor con- 
ceived the quantity of timber to be ; and the commu- 
nication of it to Usbome amounted to nothing more 
than a representation of what the vendor believed on 
that subject. It was for Usbome to determine how fiu* 
he should be influenced by it in his bidding. He is a 
person who has had a great experience in the purchase 
of woods ; and he could not but be aware that no reliance 
can be placed on statements of the quantity of timber, 
unless the particular mode of measurement, and the mode 
of calculation founded on that measurement, were sped* 
fied. One man measures in one way, and another in a 
different way, and slight diversities in the mode produce 
a great difference in the result. If all that is now set 
forth in the petition had been insisted on by the answer, 
the probability is, that a decree for specific performance 
would, nevertheless, have been pronounced. 

In fact, the Vice-Chancellor has already decided the 
question, by allowing the demurrer to the bill which the 
petitioner filed, stating a case the same in substance 
with that which he now brings forward. The objection, 
that the bill was filed without leave, was not urged in 
the argument of the demurrer, and was not the found- 
ation of the judgment There is no appeal from the 
Yice-Chancellor's judgment; and that judgment is a 

decision 
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dedsion that Usbome ought not to be permitted to make 1828. 



a new case now. 

Mr. Bickerstethj in reply. 

It is a mistake to suppose that the relief sought by 
the petition, is a specific performance of the written 
contract with a parol variation. The prayer of the 
supplemental bill would be, that it might be declared 
that Partridge is not entitled to have the written con- 
tract specifically performed. In its nature, it would be 
a defence to the original suit. 

There could be no laches in omitting to insist upon 
the representation and warranty as to the quantity of 
timber, till the petitioner had reason to believe that he 
had been deceived. 



PAaTaiDGi 
Usiowiib 



T^e Lord Chancellor. 

As to the question, whether, the matter brought for«» 
ward by this petition not having been put in issue in the 
original cause, it is now competent for the petitioner to 
ask for the benefit of it by means of a supplemental bill 
in the nature of a bill of review, I am satisfied, by the 
discussion which has taken place, that, in a suit of this 
description, a party may apply for such relief as this 
petition prays. 

It is clear that Usborne was unwilling to enter into 
any contract, until he knew what was the quantity of 
timber on the property | and, in consequence of his ap- 
plication, the auctioneer writes to his employers on the 
subject. They immediately send him the admeasure- 
ment : it was clearly sent for the purpose of being 
shewn to persons who were likely to become purchasers ; 
and it was accordingly shewn by Hoggart to Uibome. 

The 
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The circumstances of this part oFthe transaction satisfy 
me, that the paper was shewn to Usborne as a statement 
of the quantity of timber on tiie property, to serve 
as a foundation for the contract he was about to enter 
inta 



No laches can be imputed to Usborne. When one 
party to a contract makes a positive representation, it is 
not laches in the other not to proceed immediately to 
verify that representation. Until he has reason to doubt 
its accuracy, laches cannot commence. 



August 15. 



The order made by his Lordship was, that the peti- 
tioner, upon depositing 50/. with the registrar, should 
be at liberty to file a supplemental bill in the nature of 
a bill of review, upon the new matter stated in his 
petition touching the warranty and otherwise, and for 
relief, as he should be advised ; and that he should be at 
liberty to apply to have the original cause set down to 
be reheard, and to come on at the same time. 



A motion was now made on behalf of the Defendant 
Usborne^ that he might be at liberty, under the order of 
the 8tb of August, to file his supplemental bill in the 
nature of a bill of review, without previously performing 
the order made in the original cause on the 22d of 
January, and that all proceedings under the last men- 
tioned order might be stayed ; he undertaking to file 
such bill within one month, and offering to pay into the 
Bank, to the credit of the cause, such sum as the Court 
might think fit to order. 

Mr. Bickerstethy Mr. Knight, and Mr. Wigram, for the 
motion, 

Th« 
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The third and fourth of Lord Bacon*8 orders are in 
these words (a) : — " No bill of review shall be admitted, 
or any other new bill to change matter decreed, except 
the decree be first obeyed and performed : as, if it be for 
land, that the possession be yielded ; if it be for money, 
that the money be paid ; if it be for evidences, that the 
evidences be brought in ; and so in other cases, which 
stand upon the strength of the decree alone. But if 
any act be decreed to be done, which extinguisheth the 
party's right at the common law — as making of assurance 
or release, acknowledging satisfaction, cancelling of 
bonds or evidences, and the like; those parts of the 
decree are to be spared until the bill of review be 
determined ; but such sparing is to be warranted by 
public order made in court'' According to the rule thus 
laid down, an objection may be taken to the regularity 
of our proceeding, if the bill be filed while the decree 
remains unperformed, unless the Court give a special 
direction on the point. In an anonymous case (6)," it is 
said, ** that it is a good plea in bar of a bill of review, 
that the former decree is not executed ;" and in Savil v. 
Darcey{c\ the non-performance of the decree in the 
original cause was pleaded to the bill. In Fition v. 
Macclesfield (d), it is said, ** that not bringing in writings 
according to the decree sought to be reversed, nor giving 
security for the costs in the bill of review, was pleaded 
in the cause between Okeover and Poole,** 



1828. 



Pabtkidok 

V, 

Ubbobns, 



But it is clear that the Court may dispense with the 
rule stated in Lord Bacon's orders, and may stay the 
execution of the decree, or any part of it ; and there 
are many cases in which it has interposed for that pur- 
pose. It did so in an old case of Hall v. HoU>. {e) In 

Savil 



(a) Beamet* Orders, 5, 4 

(b) 12 Mod. 343. 

(c) \Chan, Ca.43. 



(d) 2 Freeman, 97. 
(<r) 2Wrttf,173. 
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SavU V. Darcey (a), ^< a decree having been obtained for 
a great sum of money, a bill of review was brought, and 
new natter assigned. The rule of Court being pleaded, 
ibat the Defendant ought first to pay the moDey, before 
the bill should be brought into Court, the Lord Chan- 
cellor said, Let him give good security for the money, and 
we will dispense with the rule." There the rule was dis- 
pensed witti, merely because the sum was large* Here 
it is upwards of 65,000/.; and we are willing to give the 
best security, by paying into court the whole or any part 
of the amount. The doctrine otSavil v. Darcey is of the 
higher authority, because it seems to have proceeded on 
a decision of the House of Lords ; for the report con- 
cludes in these words : ** The like case, between Baslm 
and Btron^ by order of the House of Peers, about 1662." 
In Fitton v. Macclesfield {b\ it is clear, from the report 
in Freeman^ that the Court was disposed to give full 
effect to Lord Bacon* s orders ; and yet (c) a bill of review 
was pennitted to be filed without payment of the costs of 
the former suit, amounting to 150/., fcMr which the 
Plaintiff in the bill of review pretended that be had 
been in execution almost twenty years, and which, he 
alleged, he was not able to pay, <* upon his making oath 
that he was not worth 40/. besides the matter in question, 
and besides a suit depending between the same parties 
to foreclose a mortgage." In 12 Mod.{d\ mention is 
made of a case of Palmer v. Denby^ where, in the case 
of an executor, a bill of review was granted without 
execution of the decree. That no more recent instances 
of dispensing with the strict rule are to be found in the 
books, will not appear wonderful, when it is considered 
bow small the number is of cases on bills of review, which 
have occurred within the last century. 

It 



(a) 1 Chan. Ca, 43. 

[b) 2 FrMUum, 97. 



(c) 1 rmi.264. 
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It is clear, therefore, that the Court has often done 
what we now ask ; and the only question is, whether the 
circumstances of the present case render the application 
reasonable. Permission having been given to file a bill 
of review, the whole question on the merits remains in 
doubt : but that very permission is a presumption that 
it is more than probable that Usbome will succeed ; and 
if be does succeed, not only will he have nothing to pay, 
but he will have a large deposit to receive. Under such 
circumstances, is it reasonable that he should be com- 
piled to pay to Patiridge a sum of upwards of 65,0002. ? 
Irreparable mischief may be the consequence of such a 
proceeding ; for if once the money goes into Partridges 
hands, various circumstances may render it difficult, or 
even impossible, to get it back. If Partridge should die, 
or become insolvent, or quit the country, what effectual 
remedy could Usbome have ? * 

Mr. 



1828. 



Parteidgi 

V. 
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♦ The following are the 
particulars with respect to the 
unreported cases referred to 
in the argument, which were 



ascertained by subsequent 
investigation, and submitted 
to the Lord Chancellor: — 



COCK V. HOBB. 



An order of the 5th June 
163 1 , states " that the Defend- 
ant, by the negligent carriage 
of the Plaintiff's solicitor, oh** 
tained a decree against the 
Plaintiff for 1000/. and up- 
wards; that aflerwards the 
Plaintiff filed his bill of re- 
view against the said decree, 
but the Defendant, living at 
Amsterdam^ could not be 
compelled to answer the 



same ; and that if the Plain- 
tiff should pay the money 
decreed, he would be with- 
out relief, in case the Court 
should reverse the decree;" 
and it directs, ** that all pro- 
ceedings on the decree should 
be 'Stayed, until the Defend- 
ant should answer the bill of 
review, or the Court make 
other order to the contrary." 
Reg. Lib. A. 6S0. 

An 
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Mr. Sugden, Mr. Preston^ and Mr. Koe contrk. 

The orders, which require a party to perform the 
decree, before he files a bill of review to impeach it, are 
expressed in the most peremptory language, and the 
practice of the Court has been in conformity to them. 

In 



An order of the 14th De- 
cember 1632, under the title 
of Hall V. Hobby is as fol- 
lows : — 

** Upon opening the matter 
by the Defendant's counsel, 
it was alleged, that, the De- 
fendant having a decree of 
this Court against the Plain- 
tiff for 1066/., the Plaintifis 
exhibited their bill to review 
the said decree, having y iel ded 
no obedience thereto, but 
standing under contempt and 
proclamation of rebellion for 
non - performance thereof ; 
Whereupon, the Defendant 
being at Amsterdam^ a com- 
mission was issued to take 
his plea, answer, or demurrer; 
and such commission being 
returned, and the Defend- 
ant's demurrer upon the point 
aforesaid being referred to 
Master Page^ the Plaintiff 
would make use of the order 
of June last to discharge the 
general order of the Cnurt, 
that no bill of review of a 
decree for payment of money 
ought to be admitted until 
the money be paid ; where- 



upon it was ordered, that un- 
less thePlaintiff should, before 
Candlemas Day next, bring 
the said money decreed into 
court, the Plaintiff's said bill 
of review should be absolutely 
dismissed. 
Reg. Lib. 1632. A. io. 209. 

An order of the 29th Ja* 
nuary 1632, under the title 
of Cocke V. Hobbt afler stat- 
ing the order of the 14th 
of December^ and reciting 
that " the Court was inform- 
ed by the Plaintiffs counsel 
that he was no way able to 
bring the money into court, 
but was willing to give good 
security to abide what order 
the Court should thereafter 
make upon the bill of re- 
view," directs, ^* that, upon 
the said Cocke putting in se- 
curity, such as Sir Edwqrd 
Walter, one, &c. shall allow 
of, to stand to such order as 
this Court shall hereafter 
make against the said Code 
upon the hearing of the 
cause upon the said bill ot 
review, the Defendant's soli- 
citor 
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In Williams v. Mellish {a) a motion being made, that 
proceedings on the decree might be stayed until the 
Plaintiff was heard on a bill of review, the Lord 
Keeper said, '* the decree shall be performed to a tittle 

before 

(a) I Verrum. 
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citor should forthwith put in 
an answer for the Defendant 
to the said bill of review, with- 
out oath ; and that all further 
proceedings upon the said 
decree, as against Cocke^ after 
such security put in should 



stay ; and the said CocJce 
was to proceed with effect 
to bring the cause to hear- 
ing upon the said bill of re- 



view. 



»» 



Reg. Lib. A. fo. 273. 



BALSTONE v. BIRON. 



20th Mfl^^ 1653. A decree 
was made, that the Plaintiffs 
were entitled to have redemp- 
tion of the premises in ques- 
tion upon payment of the 
mortgage money and da- 
mages ; and that the Defend- 
ant should re-assure the mort- 
gaged premises to the ^lain- 
tifis, and account for mesne 
pro6ts. 

Reg. Lib. 1031. 

28th May 1655. On a 
motion to commit the De- 
fendant for not executing the 
re-assurance, an order was 
made, which, afler stating 
" that the Defendant's coun- 
sel alleged that he had exhi- 
bited a bill of review, and 
that if the Defendant should 

Vol. V. 



re-assure the lease in question, 
it would extinguish the right, 
and, therefore, prayed a stay 
of execution of the decree," 
directed, " that it be referred 
to the Master to see and cer- 
tify whether the Defendant 
had performed the decree, 
save what extinguished his 
right ; and if all else be per- 
formed, then all further pro- 
ceedings touching the said 
Defendant's assuring the said 
lease to the Plaintiffs were to 
stay, and the Defendant was to 
pay the costs of prosecuting 
the decree to that time ; and 
itwas decreed, unless the De- 
fendant should shew cause to 
the contrary, that the Defend- 
ant should assure the lease to 
theantientest six clerk not to- 
R ward 
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tePore any bill of review be allowed, unless the Plaintiff 
Williams will swear himself not able to perform the 
decree, and will surrender himself to the Fleets to lie in 
prison, till the matter be determined on the bill of re- 



view. 



n 



ward the cause, by such as- 
surance as the Master should 
direct. 

Reg. Lib. 1298. 

On the 2d of June 1655, It 
was ordered, ** that the De- 
fendant should forthwith as- 
sure the said lease to the an- 
tientest six clerk not toward 
the cause, in trust to be dis- 
posed of as the Court, upon 
the hearing of the cause upon 
the Defendant's bill of re- 
view, should think fit; and the 
Defendant was not to be ad- 
mitted to such bill of review, 
before he should make and 
execute the assurance before 
directed." 

Reg. Lib. A. 928. 

An order of the 9th of 
October 1656» afler reciting 
the order of the 28th of May 
1655, states, *' that the mesne 
profits of the lands in ques- 
tion since August 1647, which 
the Defendant had been de- 
creed to pay to the Plaintiflr, 
amounted to 1955/. 11«. 8(f. ; 
that the Defendant had not 
yet performed the decree in 
those parts which did not 



extinguish the right ; that it 
was therefore prayed by the 
Plaintiffs* counsel that the 
six clerk might assign the 
lease to the Plaintiff; that the 
Defendant's counsel alleged 
that the Plaintiffs had not 
answered the bill of review, 
and that the 1955/. \\s. Sd. 
was not settled to be paid, 
when the bill of review was 
exhibited ; to which the coun- 
sel for the Plaintiffs replied, 
that they had never been 
served with process to answer 
the bill of review, neither 
was the decree performed 
by the Defendant in what 
did not extinguish the right, 
before the bill of review was 
exhibited, as by the course of 
the Court ought to have been 
done:" and it is thereby order- 
ed, that, " if the Defendant 
shall not pay to the Plaintiffs 
the said money decreed by 
Lady 'day next, the six clerk 
should assign the lease to the 
Plaintiffs; but that convey- 
ance was to be without preju- 
dice to the bill of review; and 
in the mean time the Court 
left the Plaintiff* at liberty to 
prosecute the Defendant on 

the 
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View." In Lyddell v. The Bishop of Durham {a\ Lord 
Chancellor Camper said, '^ I think the old orders that 
have been read are reasonable and just, and ought to be 
observed to prevent unconscionable delays by bills of 

review, 

(a) 4 Vin, Ah.^\2, and 2 Bro. P, C, 63. Tom. edit. 
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the decree for the money de- 
creed.*' 

Reg. Lib. A. 1570. 

28th o^ January 1663. The 
Lord Chancellor, assisted by 
the two Chief Justices and 
the Chief Barony dismissed 
the bill of review on the 
merits. 

Reg. Lib. fo. 350. 

Though this case is re- 
ferred to in Savil v. Darcy as 
an authority for dispensing 
with the rule " by order of 
the House of Lords about 
1662,** the following appears 
to be the only entry con- 
cerning it in the Journals 



of the House of Lords: — 
*< Next the House took into 
consideration the report from 
the committee for petitions 
concerning William Byron^ 
whose case was offered to 
the House for their further 
direction therein, it being 
concerning the reversal of a 
decree in Chancery, or hav- 
ing a rehearing without per- 
formance of the decree. It is 
ordered that the Lord Chan- 
cellor do proceed therein ac- 
cording as he shall think fit, 
upon view of the precedents 
in the Court of Chancery.**— 
Journals, vol. xi. p.87. — 11th 
of July, 12 Car. 2. 



PALMES V. DANBY. 



March 8. 1685. A decree 
was made that Danby should 
account for the rents and 
profits of certain real estates, 
and for the personal estate 
therein mentioned, and should 
give security for the sum of 
3210/. and what should be 
due on taking the said ac- 
counts. 

R 



On the 8th of June 1686, 
that decree was affirmed on 
a rehearing. After this, and 
before any account was taken, 
Danby died, being in con- 
tempt for not performing the 
decree. 

In 1695 the Plaintiffs 

Palmes and his wife (she 

2 being 
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review, which would be brought in all causes of conse* 
quence and value, if they might be filed without leave 
of the Court and before the decree performed/' He 
adds, ^^ where a sum of money is decreed, the money 
must be paid before a bill of review is filed ; though it 
must be refunded, if the decree be reversed upon the 
bill of review." In the anonymous case in Modem Re^ 
ports^ (a), it was agreed by the Court and Bar, <^ that the 
course of the Court is, before any bill of review is granted, 
the former decree ought to be executed, if the cause of 
the bill of review be not such as extinguishes the whole 
right and foundation of the decree, as a release ; and 
that it is a good plea in bar of a bill of review that the 
former decree is not executed." In Buton v. Ascough (6), 
an order was made that a plaintiff, who had filed a bill 

of 

(fl) 12 Mod. 345. (A) Beporti, temp, Finch^ 162. 



being the administratrix of 
Danby) brought their bill of 
review against the Defend- 
ant Sir A. Danb^i to review 
and reverse the decrees of 
the 8th of March 1685, and 
8th of June 1686. To this 
bill Sir A. Danby put in a 
plea and demurrer, and as- 
signed for cause of demurrer 
(amongst other causes),* '* For 
that it is not surmised or pre- 
tended by the now complain- 
ants that the said Marquis 
Danby did in his lifetime, or 
that the said complainants or 
either of -them, since his de- 
cease, have brought into this 



Court the said 3210/. or any 
part thereof, or given any 
security to answer and pay 
what should be due on the 
said account so decreed as 
aforesfud, or yielded any obe- 
dience thereunto, as they 
ought to have done by the 
rules and practice of this 
Honorable Court, before they 
can be admitted to bring a 
bill of review/* 

On the 19th of January 
1697 it was ordered that the 
plea and demurrer to the bill 
of review do stand overruled, 
and that the Platntifl^ be at 

liberty 



* Extracted from the original record in the Tower. 
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of review, should not be allowed to proceed on it, until 
fae had performed the decree in the original cause. 
For nearly a century and a half, no instance can be 
found, in which the Court has dispensed with the rule. 
What then are the special and extraordinary circum- 
stances, which are now to induce the Court to pro- 
nounce an order, such as never has been made since the 
administration of equity became fixed and setded? 
Usbome is not placed in peril by paying his money: no 
circumstance, from which danger can be inferred, is 
even suggested by affidavit; and in every possible event, 
he has the estate as an indemnity against loss ; so that 
his risk, if there were risk, and if the Court could take 
that into consideration, is reduced to the amount of the 
abatement which he claims for the alleged deficiency in 
the quantity of timber. It is of no importance whether 
the sum be great or small : on a point like this, there 
cannot be one rule for a rich purchaser, who agrees to 
pay 70,000/., and a poor one, who has to pay 700/. 
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The few scraps of seeming authority, which have been 
cited on the other side, deserve no weight. They are 
short and imperfect notes, unaccompanied by any state- 
ment of the circumstances of the case, or of the grounds 
of the judgment; and the decisions, which they purport 

to 



liberty to apply for a re-bear- 
ing of the original cause, not- 
withstanding the inrolroeDt of 
the decree. 

Reg. Lib. B. fo. 134. 

The Plaintiffs petitioned 
for and obtained an order to 
rehear the original cause ; and 
on the 17th, 18th, and 19th of 

R 



January 1700, '* the plead- 
ings in the cause, as also the 
several errors assigned by the 
Plaintifis for reversing the ori- 
ginal decrees being opened,** 
the Lord Chancellor (Som^ 
ers)i on the 6th of May 
1701, made a decree upon 
the whole matter. 
Reg. Lib. 1700. B. fo. 362. 



tia 
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to record) were made in the times of the first and second 
Charles, when Chancellors seem to have been too well 
inclined to imitate their royal masters by exercising an 
unlimited dispensing power. Savil v. Darcy^ and the case 
ofBasion v. Biron there alluded to, occurred shortly after 
the Restoration. In Fitton v. Macclesfield^ the Court 
seems to have yielded to compassion for a man who had 
Wen twenty years in prison. In all the cases, there were^ 
probably, very special circumstances. 



Mr. Bickersteth^ in reply. 

The Lord Chancellor postponed his judgment; 
requesting that a search might be made to ascertain the 
particular circumstances of the cases which had been 
referred to. 

The result of the search was, that notes of the cases 
of Cock V. Hobbf Balstone v. Biron, and Palmes v. 
Danbyj were laid before his Lordship. 



On the 16th of September, before judgment was given 
6n the motion, Usdome filed a supplemental bill, in the 
nature of a bill of review. 

On the 28th of October, a motion was made on behalf 
of Partridge, that the supplemental bill might be taken 
off the file. It was supported by an afiidavit, which set 
forth the proceedings, and stated, *^ that Usbonu has 
not performed the decree." 



In support of the motion it was said, that the 
language of the order was peremptory (a): " No bill of 

review 

(a) Beamed Orden, 5, 
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review shall be admitted, or any other new bill, to dis- 
charge matter decreed, except the decree be first 
obeyed and performed." In the various cases, which 
had been cited in the argument on the other point, the 
performance of the decree was uniformly spoken of as 
absolutely necessary, before the bill of review could h^ 
filed. It was a condition precedent; and till it was com- 
plied with, Usbome had no right to act upon the leave 
given by the order of the 8th of August; for that order 
necessarily presupposed, that the party, who had asked itf 
would, before he availed himself of it, do all that the ge- 
neral rules of tlie Court required to be done. Usborne had 
not performed the decree; it ordered him to pay the 
residue of the purchase money, with 4fper cent, interest; 
and no part of this balance had been paid. The very 
motion which he made on the 15th of August, was ^ 
condemnation of the course which he had since followed. 
On that day, he applied for permission to file his bill of 
review, without previously performing the order of the 
22d of Januarys thereby admitting that, except by special 
leave, he could not file his bill, until he had done what 
that order required of him. Yet, on the 16th of Sep* 
tember, without having obtained the leave he had asked^ 
and while tlie motion stood for judgment, he had pre* 
sumed to make a decision in his own favour; and, dis- 
pensing with the order by his own authority, he had 
dared to put the bill on the file. The proceeding was in 
the nature of a contempt of the authority of the court. 
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On the other side, it was said, that the true meaning 
of Lord Bacon^s order was, not that a party, before 
he filed a bill of review, should have done all that he 
might at any time be required to do in performance of 
the decree complained pf, but that he should have done 
every thing which the ombsion to do would have placed 
him in default at the time of filing the bill. If a decree 

R 4 directed 
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1828. directed that a PlaintiiF should do certain acts, and that, 

^ ' ' ^ after they were done, the Defendant should do certain 

p. other acts, the latter was not bound to do, and in fact 

UsBOENE. could not do, what was required of him, till the former 

had fulfilled the precedent obligations imposed on him ; 

and if the defendant was not to be at liberty to file his 

bill of review, after leave obtained, till every thing re- 

qaired of him by the decree was done, he might be 

delayed indefinitely by the tardiness and procrastination 

of his adversary. 

In the present case, the order of the 22d of January 
directed, that the conveyance should be settled by the 
master, that it should be executed by Partridge and all 
proper parties, and that such execution should be cer- 
tified by the Master ; and upon the delivery of the con- 
veyance and the tide deeds to Usbome he was to pay the 
residue of the purchase money. It is said that he has 
not performed the decree: true; — he has not performed 
it, because the time for performing it has not yet arrived. 
Has he been brought into default for not performing it? 
Does Partridge allege that a conveyance has been settled 
and executed, that the execution has been certified by 
the Master, and that this conveyance and the title deeds 
have been delivered or tendered to Usbome ? 

The object of the motion made on the 15th of August 
was to stay proceedings on the decretal order, until the 
matter should have been finally disposed of on the bill 
of review. If Usbome shoxAA not succeed in that motion, 
he will be exposed to a most serious evil ; because the 
Plaintifi* in the original cause, when once he shall have 
placed himself in a situation to enable him, under the 
decretal order, to recover payment of the purchase- 
money, may then be able to stop the proceedings in the 
supplemental suit until the money shall have been paid. 

Usbome 
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Udforne did not conceive that he could not put the bill 
on the file without the special order which he sought; but 
he felt that he could not prosecute the suit with effect, 
unless he either complied with Lord BacofCs orders, or 
induced the Couit to dispense with the strict rule there 
laid down ; for, before an answer to the supplemental 
bill could be enforced, Partridge might do what the 
decree required of him, and then he would be entitled* 
to call for payment of the purchase money. As the 
motion was not disposed of, and as it was of importance 
to Usbome to have the matter brought to a final decision 
as soon as possible, it was deemed imprudent to delay 
the filing of the bill till the Court should meet after the 
long vacation. 
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October 5U 



The Lord Chancellor, 

The original suit was instituted by Mr. Partridge 
against Mr. Usbome^ £or the purpose of compelling the 
specific performance of a contract for the purchase of 
an estate; and in that suit a decree for specific per- 
formance was pronounced. Afterwards the defendant, 
in consequence of the discovery of certain facts, which 
were not within his knowledge at any time when he 
could have made use of them in the original cause, 
applied for permission to file a supplemental bill in the 
nature of a bill of review. The Court, being of opinion 
that it was a case in which a bill of review ought 
to be entertained, gave him the permission which he 
sought; and an order to that effect was made in the 
usual form. 



Od.Sh 



After that order was pronounced, an application was 
made on the part of Mr. Usbome^ to be allowed to file 
bis bill of review without performing the original decree. 

On 
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1828. On the argument of that point, several authorities were 
r% ^ cited, which, however, were brief notes, not statin£[ with 

V. any distinctness or detail the circumstances under which 

sBoaNs. j^^ different orders were made ; and I was, therefore, 
desirous of obtaining more particular information as 
to the facts which I)ad given rise to those particular 
judgments of the Court. The registrar's book was re- 
ferred to, and also the journals of the House of Lords, 
it being stated in one of the reports, that a case there 
mentioned had been decided before that tribunal. The 
results of this examination have been laid before me; and 
I have considered these authorities along with the other 
cases that were referred to in the course of the argu- 
ment. 

But before I had an opportunity of pronouncing 
judgment upon that original motion, the bill of review 
was, during the vacation, put upon the file ; and, imme- 
diately upon the meeting of the Court, an application 
was made to take that bill off the file. I thought it 
better to defer giving any judgment on that motion, 
until I had had an opportunity of making up my mind 
with respect to the original motion made during the last 
sittings. 

The order of Lord Bacon appears to me, as far as 
relates to this part of the case, to be very precise and 
distinct in its terms and meaning ; and the only question 
is, whether the Court, under the particular circumstances 
which exist here, will feel itself justified in dispensing 
with that order. That the order has been dispensed 
with upon several occasions, does not admit of dispute; 
but it is material to consider what the circumstances 
were, under which the order, upon the occasions adverted 
to, has been dispensed with. 

The 
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The first case referred to, was Cock v. Hobh^ ill 1632« 
The decree ,bad directed tlie payment of a large sum 
of money to a person resident in Amsterdam : the de- 
fendant in the original suit stated, that, if he was 
compelled to pay the money before he proceeded upon 
the bill of review, the consequence would be a failure of 
justice, since he could have no means of compelling the 
appearance of the defendant ; and if he obtained a decree 
in his suit upon the bill of review, there would be no 
means of procuring any fruit of that decree. The Courts 
under these circumstances, gave him permission to pro- 
ceed upon his bill of review, on condition that he should 
bring tlie money into court. The case came before the 
Court a second time, upon an application made by the 
plaintifi* in the bill of review, to vary the order on the 
ground of his poverty ; he had no means of paying the 
money into court, and he prayed therefore that he might 
be allowed to give security ; and the Court, considering 
all the circumstances of tlie case, ultimately gave him 
leave to give security instead of paying the money into 
court. That case came three successive times before the 
Court ; the circumstances of it were very special ; and^ 
perhaps, if the rule could with propriety be relaxed on 
any occasion, that was a case in which it was fit that the 
strict observance of it should be dispensed with. 
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The next case to which I have been referred, waa 
Balstone v. Biron^ which was supposed to have been de- 
cided in the House of Lords; but, on examination, it does 
not appear — at least that part of it does not appear — 
to have come before that tribunal. In Balstone v. Birouy 
the defendant in the original suit was directed to re- 
assure certain mortgaged premises to the plaintifi. He 
objected, that to do so would extinguish his right, and he 
therefore prayed, that the part of the decree, which di- 
rected the conveyance, might for the present be dispensed 

with. 
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with. The case came before the Court on several occa- 
sions; and ultimately an order was pronounced, tliat the 
assurance should be made to one of the clerks in court, 
in trust for the person who, on the final issue of the 
cause, might be held to be entitled. That was a case, 
therefore, in which the Court dispensed wilh the order; 
it occurred in the year 1655 ; the circumstances were 
very special ; and the object was to prevent a failure of 
justice. 



A third case, which has been referred to, is SavU v. 
Dara/, decided in the year 1662, and reported in Cases 
in Chancery. The note of it is very short It was a de- 
cree for the payment of a sum of money, and the Court 
dispensed with the order, and directed security to be given 
for thepaymentofthemoney: founding its judgmenton the 
decision in Balstone v. Biron, in which case it was stated 
that the rule had been dispensed with. The particular 
circumstances of Saville v. Darcy are not detailed ; no- 
thing appears upon the report, except simply the fact 
that the decree was for the payment of a large sum of 
money, and that the Court founded its decision on the 
case of Balstone v. Biron^ which, we have seen, pro- 
ceeded on special circumstances. It is not improbable 
that the case of Saville v. Darcy^ although the facts are 
not stated, had in it some special circumstances to justify 
the judgment of the Court. That, I would remark, is 
the only case which is open to the observation that was 
made at the bar, of its being a judgment pronounced 
immediately after the Restoration, and therefore not 
entitled to much weight. It was decided by Lord 
Clarendon. 



The next authority in point of date is Williams v. 
MeUishf decided by Lord Keeper North. In that case 
the learned Judge said, that he would see the original 

decree 
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decree performed to a tittle, before he would allow a 1828. 
bill of review to be filed. The party, it would appear, p - 
had pleaded his poverty, and his utter inability to pay v. 

the money ; but the Court, before it would dispense with Umobnb. 
the rule, required, in the first instance, an affidavit that 
he was not able to perform the decree; and further, that 
be should surrender himself a prisoner in the Fleet, there 
to remain in custody until the decision should be pro- 
nounced upon the bill of review. Upon those terms, and 
those terms only, would the Lord Keeper consent to 
dispense with the order. 

The next case is Fitton v. The Earl of Macclesfield^ 
decided before the same learned Judge, in the year 1684. 
There also the party set up his inability, on account of 
poverty, to perform the original decree, and the Court 
insisted, that, before it dispensed with the order, he 
should make oath that he was not worth 40/., besides 
the matter in dispute in the cause. 

Another case referred to was Palmes v. Danby^ de- 
cided in the year 1695, and which was repeatedly before 
the Court. In Palmes v. Danby the objection was 
raised upon the record by demurrer, and the Court 
overruled the demurrer ; but it dues not appear what 
were the particular circumstances which led to the , 

decision. 

Since that time — a period of more than a century — 
it does not appear that there are any other decisions 
relative to the point; so that in no instance, during a 
hundred years, has the rule in this respect been dis- 
pensed with; an observation, however, which would be 
entitled to much greater weight, were it not for another 
observation which was made at tlie bar, that very few 

instances 
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1828. instances have occurred during that period of bills of 



Partridge 

V, 

UsBORNlr. 



review having been allowed to be filed. 



On the whole, it appears to me that the Court has 
upon all occasions been extremely jealous not to allow 
the rule to be dispensed with ; because in all the cases, 
— at least in almost all the cases — to which I have re- 
ferred, the permission to file a bill of review without 
performing the decree in the original suit, was founded 
on very particular and special circumstances ; and it 
seemed absolutely necessary, in almost every one of those 
instances, that the rule should be dispensed with; other* 
wise the party would not have been capable of receiving 
any benefit from his bill of review. 

That brings me to the consideration of the question, 
whether there are in this case circumstances to justi^ 
the Court in dispensing with the rule. After having 
attentively considered the facts of the case, bestowing 
upon it the best attention that I am able to direct to it, 
I think that, independently of the large amount of the 
sum, there are not circumstances which would lead the 
Court to interpose ; and I do not think that the single 
consideration of the amount of the sum at stake can 
justify the Court in interposing for the purpose of dis- 
pensing with this order. With respect, therefore, to 
the original motion, I am of opinion that it cannot be 
granted. 

That brings me to the consideration of the motion 
that the bill should be taken off the file. It was stated 
that the circumstance of Rling the bill of review before 
the original motion was disposed of, was in the nature 
of a contempt of the authority of this Court. I am 
quite sure that it was not so intended; I am quite 

satisfied 
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satisfied that the party putting that bill on the file 
meant only to assert what he considered his just right. 
The argument, which has been urged in support of what 
he has done, is this : that, even if the Court had, before 
the filing of the bill, pronounced the decision which I 
have now pronounced on the first motion, the putting 
the bill upon the file would not have been in the 
slightest degree at variance with that decision, or incon- 
sistent with it. They say, that the true interpretation 
of Lord Bacon*s order is this — that, before you are 
entitled to file your bill of review, you must perform so 
much of the decree as your adversary can shew that 
you are at that time bound to perform ; and, after con- 
sidering the order, and the nature of the subject, I am 
of opinion that such is the true construction of the 
order. Whatever the party is bound to do at the time 
when the bill of review is put upon the file, all that he 
must do before the bill is filed. But, as the permission 
to file a bill of review is always given upon the assump- 
tion, and the implied understanding and engagement, 
that the origmal decree shall be performed, I am also 
of opinion, that, if, after the bill is filed, the period 
arrives when money ought to be paid, it is incumbent 
upon the party to pay that money ; otherwise an appli- 
cation to dismiss the bill mav be made to the Court on 
that ground, — he having filed the bill upon an un- 
derstanding and engagement which he has failed to 
comply with. 



1828. 



Partridge 

V. 
USBORKS. 



Thus it becomes necessary to consider the particular 
position of the cause. By the terms of the decree, the de- 
fendant in the original suit is bound to pay the stipulated 
residue of the purchase-money, amounting to 65,000/. and 
upwards ; but he is not bound to pay that money, till the 
deed of conveyance is executed, till the execution is 
certified by the Master, and till the conveyance and 

title 
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Parteidoe 

V. 
USBORNI. 



title deeds are delivered ; he is not bound to pay the 
money, till these things have been done; and these things 
are to be done in the first instance by the Plaintiff in 
the original suit. If I was satisfied that the Plaintiff 
had done what it was necessary for him to do in the first 
instance, in order to put the other party in default for 
not paying the money, there would be an end of the 
case : but how does the evidence in this respect stand 
before the Court? The party, who makes the motion to 
have the bill taken off the file, must himself establish 
his case. I look, therefore, at the affidavit upon which 
this motion is founded* The only allegation in the 
affidavit applicable to this point is, that the defendant in 
the original suit has not yet performed the decree. He 
may not have performed the decree, because it may not 
have been requisite for him to do any thing. If it was 
incumbent upon the Plaintiff in the original suit to do 
certain things, before the defendant could be required to 
pay the money, it is not sufficient to allege in the 
affidavit that the decree has not been performed: it 
ought to show that there had been defaift on the part 
of the Defendant. Now nothing of that sort appears 
upon the face of the affidavit. 



Looking, therefore, at the mere allegation in the affi- 
davit, that the Defendant has not performed the decree, 
and finding, upon adverting to the decree itself, that the 
Defendant is not bound to pay the money, until certain 
acts are done by the Plaintiff; finding no statement in 
the affidavit that those acts have been done; considering 
the onus of proof to be thrown upon the party making 
the application to have the bill taken off the file ; I am 
of opinion that a sufficient case has not been made out 
to sustain that motion. It does not appear to me that 
there has been any default on the part of the Plaintiff in 
the new suit ; it does not appear to me, that, at the time 

whea 
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when the bill was put upon the file, it was incumbent 1628. 
on him to have paid the money. As that does not ' "" " "^ 

'^ •' PARTaiDGK 

appear, I think there is not sufficient to justify me, upon v. 

the facts as they now stand, to direct the bill to be taken 
off the file. 

If it should turn out, however, upon the result of 
inquiry, when the period for the payment of the money 
shall arrive, — or now, if the period has already arrived,— 
that the money has not been paid, and an application 
is made to me founded on the default, that would lead 
me to a different consideration of the subject ; and I 
might, under those circumstances, direct that no further 
proceedings should take place under the bill of review, 
till the money was paid. 

The present motions must be dismissed; and the 
justice of the case is that, both motions being dismissed, 
the costs of each should follow the fate of the ap- 
plication. 



The suit was ultimately terminated by a compromi8e« 



Vol. V. 



fai 
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1827. 
D&e. 15. 17. 

1838. 
October* 

J,, being 
tenant for life 
of certain 
lands, re- 
mainder to hia 
iCirst and other 
sons in tail 
male, re- 
mainder over, 
upon his mar- 
riage with an 
infant, by a 
settlement to 
which her 
father was a 
party, granted 
a rent-charge 
issuing out of 

Eart of these 
mds to trus- 
tees for her, 
by way of 
jointure and 
in lieu of 
dower; and 
subsequently, 
during the 
coverture, this 
rent-charge 
was confirmed 
by the person, 
who, upon 
failure of issue 
male of A., 
would be en- 
titled to the 
property; 
there were no 
sons of the 
marriage : 
Held, that the 
widow of A. 
was in eauity 
barred oi her 
4ower„ 



CORBET V. CORBET. • 

"D Y indentures of the 18th and J 4th of January 1758, 
certain lands, after some previous limitations, 
which had eitlier failed or expired, were limited to 
Edward Corbet for life ; remainder to his first and other 
sous in tail male ; remainder to Pryce Maurice for life ; 
remainder to his first and other sods in tail male, with 
dirers remainders over; and in the release was con- 
tained a power to each person, who should be entitled 
in possession under the limitations, to grant and assure 
as a jointure unto any wife whom he should marry, 
such part of the estates as he should think fit, provided 
the jointure did not exceed the sum of 10/. a year for 
every 100/. of the woman's fortune, and that her fortune 
was settled and applied as therein mentioned. 

In 1813, Edward Corbet made a proplbsal of marriage 
to the Plaintiff, Jane Thomas^ who was then about nine- 
teen years of age, offering to settle upon her a rent-charge 
of 100/. a year, to be issuing out of an estate called 
Eskyany which was part of the settled property. Miss 
Thomas and her father, who were persons in a very 
bumble situation of life, acceded to the proposed terms. 

Accordingly, by an indenture dated the 14th of Sep^ 
iember 18 IS, made between Edward Corbet of the first 
part; Robert Thomas^ and his daughter Jane T/tomaSf 
of the second part ; and Ptyce Williams^ and Richard 
Pugh of the third part ; Edward Corbet^ in consideration 
of the intended marriage, granted to WiUiams and Ptighf 
their executors, administrators, and assigns, a yearly 

rent* 
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rent-charge of 100/* during the natural life of Jane 
Thomas^ io case she should survive him, Edward Corbet, 
payable quarterly on specified days, and to be issuing 
out of the premises called Eskyan, with powers of 
entry and distress ; and for better securing the annuity, 
Edward Corbet^ in exercise of the power contained in the 
indentures of 1758, and of all other powers and autho- 
rities enabling him so to do, demised the premises called 
Eskyan to Williams and Pi^h for ninety-nine years, if 
Jane Thomas should so long live, upon trust, in case 
Jane Thomas should survive him, Edward Corbet^ to pay 
to her the rent-charge of 100/., which was declared to 
be in lieu and satisfaction of her dower. 



1828. 




The marriage was shortly afterwards solemnized. As 
the wife had no fortune, the deed of September 18IS was 
Dot a due execution of the power of jointuring given 
by the deed of 1758; and the jointure, which it pur- 
ported to assure, was void as against the persons entitled 
in remainder. But in 1819, there being no issue of the 
marriage except a daughter, Edward Corbet, and the 
person who had the first vested estate tail in remainder 
expectant on the death of Corbet without male issue, 
joined in suffisring a common recovery ; and by a deed, 
to which the trustees of the term for securing the pay* 
ment of the rent-charge were parties, the recovery was 
declared to enure to the use, that the wife should, 
during her life, receive the rent-charge of 100/. ; and to 
secure the payment of it, a term of ninety-nine years 
was limited to her trustees Williams and Pugh. 

The husband died without issue male ; and the bill 
was filed by the widow, to have dower assigned to her 
out of certain lands, of which the husband died seised 
for an estate of inheritance. 



S 2 



The 
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The question was, whether the wife's right of dower 
was barred by tne grant of a rent-charge, which was 
originally invalid, and which, even after confirmation by 
the recovery, would still have been invalid as against a 
son of the marriage. 

• 

The Vice-Chancellor (Sir John Leach) was of 
opinion that she was barred, and dismissed the bill. 

The Plaintiff appealed. 

Mr. Sugden and Mr. J. Martin^ for the Appellant. 

Mr. Fonblanque and Mr. Temple^ for the Defendant. 

The same cases were cited, and the same topics urged 
on the hearing of the appeal, as in the argument before 
the Vice-Chancellor^ reported in 1 Sim. 4c Siti. 612. 



1898. 
Odober. 



The Lord Chancellor. 

I concur in the view taken of this question by the 
present Master of the Rolls, when sitting as Vice-Chan- 
cellor. In the case of a jointure at law, if the widow 
be lawfully expelled or evicted, she is, by the statute, 
entitled to be endowed of so much of the residue of her 
husband's lands, of which she was before dowable, as the 
lands from which she is so expelled shall amount to. 

It follows, therefore, that if a title originally defective 
be made good, so as to prevent such eviction, this will 
be sufficient to render the jointure binding ; and there 
is no inconvenience in this rule, for the right to dower 
thus becomes a security for the enjoyment of the jointure. 
If this be so, in the case of a jointure at law, the same 

rule 
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rule must prevail where the jointure is equitable, pro- 
vided, in the case of an infant, it has the assent of the 
parent or guardian. In the present instance, the original 
defect has been cured, and there is nothing to prevent 
the widow from having the full benefit of the set- 
tlement 
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The case of Carruthers v. Carruthers {a) was cited in 
the argument ; but the decision in that case does not ap- 
pear to me to bear upon the present question. There, by 
the terms of the settlement, the widow might, if it had 
been held good, have remained without any provision 
during her life; for the prior tenant for life might have 
outlived her. This, at law, would have been a fatal 
objection ; and the Court held, that the same rule would 
apply in equity, in the case of an infant female, notwith- 
standing the assent of her guardian. 

It is charged in the bill, in the present case, that the 
original settlement was fraudulent, and the fraudulent 
nature of the transaction was insisted upon at the bar ; 
but there was ^o evidence, and nothing, as it appears 
to me, in the circumstances of the case, to maintain such 
a charge ; and with respect to what was urged as to the 
supposed inadequacy of the provision, it not only forms 
no part of the complaint, but was wholly unsupported 
by proofs. It is unnecessary, therefore, to enter further 
into this part of the subject 

The appeal must be dismissed ; but, I think, without 
costs. 

(a) 4 Bro. C. C. 500. 
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JVbr.«6,'fi7. GARDNER v. ROWE.* 

1888. 

October. TIY an indenture dated the 2Sd of January 1812, the 

A lease was £arl of Mount Edeecumbe demised and granted 

granted to fK, ^ . . . '^ 

who after- unto George Wilkinsofi^ his executors, administrators, 

miu^VaiTact ®"^ assigns, a piece of ground known by the name of 
ofbankruptcy, the Wheal JRegent Sett^ with liberty to dig, work, raises 
ecuted a deed ^"^ search for tin, lead, and other minerals in and 

stating that his throughout the same during the term of twenty-one 

name had "^ , , . . , 

been used in years, at the rent and subject to the covenants men- 

the lease in xXqi^qA in the lease, 
trust for 
R,^ and de- 

t™t"fcco^rd. ^" *® ^^^ °f August, 1813, Wilkinson executed a 
ingly : a bill deed, which stated thot his name had been used in the 
behalf of the '^^^^ itom Lord Mount Edgecumbe as a trustee for 

creditors of Joshua Rc/wey and declared the trust accordingly. Wilkin^ 
Wilktruon . . rii ^ 

under the soji had previously committed acts of bankruptcy. On 

cpmniission, ^|^g ^Sth of November following, a commission issued 

claiming the ^ ^ . 

lease as part against him, under which he was found a bankrupt. 

of his estate ; 

and the Court 

directed an The bill alleged, that the lease of the mine had been 

issue to trv 

whether W.'s granted originally to Wilkinson for his own benefit, and 

name was used ^h^t the declaration of trust had been executed fraudu^ 

in the lease m . 

a trustee for lently with a view to protect Rowe from being a loser 

^Th^t th ^y Wilkinson*s insolvency. The prayer was, that the 
issue was pro- deed of the 2Sd of August 1813 might be delivered up 
per y irec e . ^^ ]^^ cancelled, and that the mine might be declared to 

haSgSd ^ P^"*^ ^f *^ bankrupt's estate. 

a verdict in 
the afuP'Tisi* 

tive: Held Rf^tve, by his answer, denied all the material alle- 

That the gations of the bill. Being engaged, he stated, about 
declaration 

of trust was 1811, 

valid, though • 2 5tw. 4- Stu. 346. 

executed after 
bankruptcy, and that the lease did not pass to IVilkinson^s asngncea. 
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1811, in working the Great Crinnis Mine^ his personal 
observations on the nature of the soil and the directions 
of the veins of ore, led him to believe it would be a proGt- 
able speculation to open a mine in the neighbourhood, 
and work it in connection with the Great Crinnis Mine ; 
and with this view his agent entered into an arrange- 
ment with Lord Mount Edgecumbe for the lease of the 
tflieal Regent Sett. But as the success of the Great 
Crinnis Mine had induced other adventurers to set up 
claims to it, which they were seeking to enforce by a 
bill in equity, he deemed it prudent that the lease should 
be taken in the name of a trustee, rather than in hi^ 
own name, in order that the new speculation might not 
be involved in the litigation. Wilkinson had the re- 
putation of being a man of large property, and was 
connected with Bx/xe by marriage. Under these cir- 
cumstances, he was selected to be the trustee, and the 
lease or grant was made out in his name; but the mine 
had been worked under Romca direction, and at Bxro^t 
expense. 



1828. 




The cause having come on to be heard before the 
Vice-Chancellor, the Plaintifis contended for- two points t 
6rst, that in fact Wilkinson was not a trustee for Rowe^ 
but that the lease, when granted by Lord Mount Edge^ 
cumbe^ was meant to be Wilkinson's own property, and 
that consequently the deed of the 23d of August^ being 
an attempt by Wilkinson after his bankruptcy to devest 
the beneficial interest out of his assignees, and transfer 
it to Rowe, was altogether fraudulent and void; and, 
secondly, that even if the true agreement of the parties 
at the time of granting the lease was, that Wiliinson*$ 
name should be used as a trustee for Ravce, yet that 
trust could not now prevail, inasmuch as there was 
no written declaration of trust within the statute of 
frauds, except the indenture of the 29d of August^ 181 S» 

6 4 whichi 
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1828. which, being executed after the bankruptcy of Wilkinson^ 

V, ^ could not affect the legal title of the assiirnees. 

Gardner ** ^ 

V. 

OWE. rpjj^ Vice-Chancellor was of opinion that he could 

not enter into the consideration of the second point, 
which raised a pure question of law, till the matter of 
fact involved in the first point was ascertained. He 
therefore directed an issue lo try whether the name of 
' Wilkinson was used in the lease of the 23d of January, 
1812, as a trustee for Rowe. 

The jury found a verdict in the aflSrmative* 

The Plaintiffs afterwards moved for a new trial, but 
the Vice-Chancellor refused the application. The case 
then came on to be heard on the equity reserved ; and 
the Vice- Chancellor, being of opinion that the indenture 
of the 29d of August, 1813, though executed after bank- 
ruptcy, was a good declaration of trust within the statute 
of frauds, dismissed the bill with costs, (a) 

The Plaintiffs now appealed from all the three de- 
cretal orders — the decree directing the issue, the order 
refusing the motion for a new trial, and the decree of 
• dismissal. 

1827. Mr. Agar, Mr. Rose, and Mr. Matthews, for the 

Kav,26,27. appellants. 

Sir Charles Wetherell, Mr. Pepys, Mr. Moniagfi, and 
Mr. Knight, contra. 

It was argued against the original decree, directing 
the issue, that it was contrary to law to direct an issue 
to try whether Wilkinson was a trustee of the lease for 
Roraoe. In Yates v. Hambhf (6), Lord Hardwicke says, 

"As 

(a) 9 Sim, i Slu, 54f?. {h) 9 Aik,5&^. 
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** As to the five houses, I am of opinion the defendant 
TV. HanMy is entitled to an absolute estate, though it is an 
exceeding dark transaction; but yet it is not proper to 
direct an issue to try a trust, nor do I remember any in- 
stance of it ; for as it depends upon the statute of frauds 
and perjuries, it is incumbent upon this Court to deter- 
mine it." Whether Wilkinson was or was not a trustee 
for Rowe, depends upon this single circumstance^ whe- 
ther there was a declaration of trust in writing signed 
by him before his bankruptcy : if there was not such 
a declaration of trust, there could not be any valid trust 
in existence. Trust or no trust, was a question which 
ought to be determined by the Court itself, and could 
not be made the subject of an issue. 



1828. 




On the question, whether the deed of the 2dd of 
August J 1813, was a valid declaration of trust, the argu- 
ment was to the same efiect with that which is contained 
in the report of the case before the Vice-Chancellor. 



The Lord Chancellor. 

This was an appeal from three orders pronounced 
by the late Vice-Chancellor. The principal point in- 
sisted upon, on the part of the Defendants, related to 
the deed executed by Wilkinson^ containing the declar- 
ation of trust, and which, being executed after he had 
committed an act of bankruptcy, was contended to be 
inoperative and void. The case upon this point was 
fully argued before the Vice-Chancellor, and I see no 
reason to difier from the opinion expressed upon it by 
that learned Judge. Assuming the bankrupt to have 
been a trustee for Mr. Rame^ there was nothing, I think, 
to prevent him from making a valid declaration of trust, 
notwithstanding his bankruptcy. 

It 



18S8. 
October. 
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It is true, that the property of a trader cannot be 
assigned by him after his bankruptcy : the property is 
no longer his ; it is vested in his assignees. But pro- 
perty held in trust, is not the property of the bankrupt; 
it does not pass to his assignees. The only question 
therefore, as it appears to me, in this case is, whether 
the declaration contained in the deed was founded upon 
a previous trust, or was altogether fraudulent. That 
question, however, has been decided in substance by the 
jury upon the trial of the issue ; for they have found that 
the name of Wilkinson was used in the original deed as 
a trustee for Rawe- 



It was fuither contended, that the order directing the 
issue ought not to have been made; and from that order 
the Defendants have also appealed. The issue was 
directed in March 1S2£, for a trial at the Summer 
assizes. The trial was delayed until the following 
Spring ; and, upon the verdict being found for the Plain- 
tiff RowCi an application was made for a new trial ; and 
it was not till after that application had failed, and a 
subsequent delay of two years, that the Defendants ap- 
pealed against the order directing the issue. They 
take the chance of a verdict in their favour, try the 
efffect of a motion for a new trial, and, failing in both^ 
they then, for the first time, object to the original orden 
I think, however, under the circumstances of this case, 
there is no ground of objection to the order directing 
the issue : and with respect to the motion for the new 
trial, I have read through the evidence, and the sum- 
ming up of the learned Judge who presided at the trials 
and who appears to have given the Defendants the full 
benefit of every observation in their favour, which the 
evidence afforded; — and after considering the whole 
case, I cannot say that I think the jury have erred in 
finding their verdict for the Plaintiff. 

I ant 
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I am of opinion, therefore, that these appeals must be 1828. 
dismissed ; and, as to the two first orders, with costs. 




BRUMMELL v. MCPHERSON. 



1827. 
Dec. 2S. 

1828. 

Aprils. 16. 

October. 



lyiLLIAM BRUMMELL had carried on the busi- 
ness of an army agent, first in partnership with Monies issued 
a gendeman of the name of Bishop^ and, after Bishop*^ ^ ^^ army 

death, on his own sole account. BtiimmeU died in 1794? : agent forthe 

pay, sub- 
and a suit having been instituted to have his will esta- sistence, &c. 

blished, and the trusts of it carried into execution, a oto^cen,Bnd 
' ' earned m the 

decree was pronounced in 1795, which directed, among books of the 

other things, the usual accounts of his debts. By a ^^'j of the 

report, dated the 1st of August^ 1810, the Master cer«- respective oA- 

tjfied that no debt had been proved before him ; but paid o^er to 

that a claim had been established for public balances due them, and not 

. made the sub- 

from the estate of William Brummell in respect of certain ject of any 

regiments, some of which were in the airency of Messrs. P"^'® ^i 
» ' ™ ^ ranceroent 

Bishop and BrummeUj and others in the agency of with them, 
William Brummell alone. The amount due in respect mo^« of the 
of these balances was afterwards ascertained and paid, crown in the 
A fund was set apart to provide for any claim which agent, for 

miirht subsequently be discovered to exist against ^"ich he is 
T,. , , • . r u- accountable 

Bishops estate, m respect of his agency accounts, or to the crown; 

those o( Bishop and Brummell f and by an order, dated ""nj??^^!. 
the 21st of December^ 182£, it was referred to the theAuoraey- 
Master to inquire, whether any and what further sum i^^JJ^I^ntiM 
of money was due and owing from the estate of the the crown, 
testator, William Bnimmellj to the crown, in respect of laogeofmore 

the regiments in his agency, or in the agency of Messrs. ^"^ ^"^ 

yearSto 
Bishop and Brummell. 

The 
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Brummell 
M'Phebson. 



The Master, by his report, found, " that a party is 
appointed agent to a regiment by the colonel; that 
thereupon a power of attorney is usually executed by the 
colonel in favour of the agent, under which the latter 
is authorized to receive from the paymaster-general 
of his Majesty's forces, all such sums as may become 
due and payable to him (the colonel) or to the officers 
or soldiers of his regiment, or of any garrison, to the 
command of which he (the colonel) may thereafter be ap- 
pointed, or on account of staff pay ; that the agent is 
further authorised to execute and deliver assignments of 
the off-reckonings of the non-commissioned officers and 
privates, &c., to the command of whom the colonel may 
be appointed, to such persons as he may contract with 
for furnishing and supplying clothing and accoutre- 
ments, and, upon receipt of any sums of money, to 
give discharges, &c. ; that when the agent requires 
money on account of a regiment, he states that fact to 
the war-office, and the secretary at war, if he thinks 
the service requires it, directs the pay-office to issue 
the money to the agent, who gives his receipt for the 
same to the paymaster-general, by virtue of the power of 
attorney executed in his favour ; and that it is customary 
for the agent to give security to the colonel for the 
monies thus coming into his hands." 



The Master further found, ^' that, upon an investigation 
in the year 1821 of the books of Messrs. Bishop and 
Brummelly on behalf of DrummelVs representatives, ft 
was admitted that a sum of 1154/. Il5. Sd. remained in 
their hands, arising from or in respect of monies im- 
prested into their hands for the subsistance and arrears 
of officers between December 178S, and March 1794; 
that it was also admitted that a sum of 619/. 125. Bd. 
remained in the hands of Messrs. Bishop and Bnan 
mellf arising from or in respect of monies issued for 

allo^' 




CASES IN CHANCERY. 265 

allowances for camp equipage, inarching rations, &c.; 1828. 
that, upon a recent examination of the books of Messrs. 
Bishop and Brummelly there appear to be further 
balances claimed by the crown to the amount of 
464/. Is. lid.; that the said several balances had 
remained in the hands of Messrs. Bishop and Brum' 
tnellj or of fViliiam BrummeU after Bishop's death, for 
thirty years and upwards, without any claim or demand 
made In respect thereof by or on behalf of the oflicers 
to whose respective accounts such several balances or 
sums of money were carried, or their respective repre- 
sentatives, or any persons claiming under them." 

The report concluded with the following finding : — 
'^ On consideration of the several matters aforesaid, it 
appeared that no question arises as between the crown 
and the several officers to whose separate accounts such 
sums of money had from time to time been carried, 
inasmuch as he (the Master) conceived, that, in whose 
hands soever such balances or sums of money, or so 
much thereof as had been imprested into the hands of 
the said agents, for arrears or subsistence of officers, 
shall in future remain, the same must still be liable to 
the claims of such several officers, or their represent- 
atives, or persons claiming under them ; but the question 
is, whether such balances or sums of money should 
remain indefinitely in the hands of such agents, or 
should be paid over to his Majesty, to be applied as his 
Majesty shall think fit, but subject always to the claims 
of such officers, their representatives, or persons claim- 
ing under them, as they from time to time may be able 
to make out or establish such claims; and it did not 
appear to the said Master that there is any legislative or 
official regulation immediately applicable to this question, 
but under all the circumstances, and having regard to 
the several documents which had been laid before him, 

and 
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and particularly as such balances or sums of money are 
part of sums originally issued by his Majesty to the 
said agents for purposes to which they had not been 
applied, the Master conceivedi that although they can- 
not be considered as debts due to the crown, yet his 
Majesty is entitled to call for an account of them, and 
to take them out of the hands in which they now 
remain, and to apply them in such manner as his Ma- 
jesty shall think fit, so that they remain subject to the 
claims of the several officers to whose accounts they 
have been respectively carried, or their representatives, 
or persons claiming under them, whenever they shall be 
able to make out and establish such claims.'* 



The Attomeif'General presented a petition, praying 
that the report might be confirmed, and the amount of 
the balance paid to his solicitor. There was a cross 
petition by the parties beneficially interested in the 
assets of Brummell^ the object of which was to obtain a 
declaration that there was not any further sum due to 
the crown from the estate of their testator in respect of 
the regiments formerly in his agency or in the agency 
of Bishop and BrummeU, 



1S86. 
May 24. 



The petitions came on to be heard together before 
the Vice-Chancellor. The question was, whether the 
representatives of a deceased army agent were account- 
able to the crown for monies which had remained in 
their hands under such circumstances as existed here; 
or whether they were accountable only to the officers to 
whose accounts the respective sums had been carried^ 
and their representatives. 



Mr. Wrai/j for the crown. 

Mr. Shadvcellf Mr. Pepys^ and Mr* Treslcve^ cgmtd. 



Tie 
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The Vice-Chancellor. 

The first objection taken to the report of the Master 
isy that it is wrong in point of form. The only matter, 
it is said, which the Court referred to the Master^, was, to 
inquire whether any and what furtiier sum of money 
was due to the crown from the testator ; and the Master, 
having stated it to be his opinion that the sums in 
question were not debts due to the crown, had no 
authority, under the language of the order, to proceed 
to find that his majesty was entitled to call for an 
account of those sums, and to take them out of the 
bands in which they now remain. 



1828. 



Brummbll 

V. 

MThebsok, 



1886. 



The substantial purpose of the Court being that the 
Master should inquire whether any and what further 
sum or sums were to be withdrawn from the assets of 
the testator, and paid over to the crown, the Master 
would clearly have failed in his du:y, if, entertaining on 
that point the opinion which he has expressed, he had 
omitted to state it in his report. 

The substantial objection which has been urged 
against the report is, that the Master has come to an 
erroneous conclusion, and ought not to have found that 
his majesty was entitled to call for an account of these 
sums, and to take them out of the hands where they 
now remain; for, being carried by the agent to the 
private accounts of the several officers, the agent was 
thereby as fully discharged, as against the crown, as if 
the money had been actually paid to the officers to 
whose accounts the sums were carried. 



If it had been established before the Master, that 
the sums in question were carried to the accounts of the 
several officers, in consequence of previous authority 

given 
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given by them to the agent, authorising him to carry 
all monies payable to them to a private account between 
them respectively and the agent, in the nature of a 
banking account, it might then have been contended 
that the act of carrying the sum to the private accounts 
of the officers was in efiect as much payment against 
the crown to the order of the officers, as if the agent 
had handed over those sums to any other banker whom 
they might have named. Such special circumstances^ 
however, are altogether wanting in this case; and the 
question is to be decided upon general principles. 



It is argued, that an army agent is not a public 
officer; that he is accountable — not to the crown — 
but only to the colonel of the regiment, from whom he 
receives his appointment; and that if monies, imprested 
by the crown into the hands of the agent, remain un- 
applied, the remedy of the crown is against the colonel, 
and not against the agent : and in support of that argu- 
ment it is said, that, by the twenty-fifth section of the 
45 G. 3. c. 58. ** for the better regulation of the office 
of paymaster-general, and the more regular payment of 
the army," it is provided, <* that nothing herein con- 
tained shall extend to exonerate the colonel or com- 
mandant of any regiment, troop, or company, or the 
representatives of any such colonel or commandant 
from any responsibility to which he or they is, are, or 
may be liable, for any failure or deficiency of the 
respective agents of such regiments, troops, or com- 
panies." 



I incline to think, that the very circumstance that 
money is imprested by the crown directly into the bands 
of the agent, would alone render the agent immediately 
accountable to the crown ; and that the statute referred 

to, 



CASES IN CHANCERY. 



269^ 



to, follows other statutes upon the same subject, in 
treating the agent of a regiment as directly accountable 
to the crown ; though, inasmuch as the agent is ap- 
pointed by the colonel, it has been deemed reasonable 
by the legislature, that the colonel also should continue 
responsible for the conduct of his own nominee. 



1828. 



Brummell 

M*PlU£BM>li; 



Upon the whole, my opinion is, that, if money be 
imprested by the crown into the hands of an army agent, 
for the purpose of being paid to officers to whom it is 
due, and it is never demanded by them^ and therefore 
IS not paid by the agent, it remains the money of the 
crown in the hands of the agent, for which the agent is 
accountable to the crown. This Court cannot permit 
those, who claim beneficially under the will of the agent, 
(o divide this money amongst them as part of his assets ; 
but must direct it to be returned to the crown. It 
makes no difference that such monies were carried by 
the agent to the accounts of the officers, unless under 
special circumstances between the agent and the officer, 
^uch as I have before referred to, and which would be 
tantamount to actual payment to the officer. No such 
special circumstances are stated here. 

It was objected against the Crown, that the prayer of 
the petition of the Attorney-General was incorrect, in- 
asmuch as it prayed that the sum in question might be 
paid to Mr. Matdcy who is described as solicitor to the 
Attorney-General ; whereas the monies, if they are to 
be refunded, ought to be repaid to the Exchequer, out 
of which they issued. The Attorney- General being the 
proper officer to assert the rights of the crown in this 
suit, he is the proper officer to receive the monies ; and 
payment to his solicitor is payment to him. The order, 
therefore, must be according to the prayer of the petition 
of the Attorney-GeneraL 

Vot. V. T Th^ 
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The order was, that so much of the Master's reportf 
dated the 18th of April 1826, as certified that bis 
Majesty was entitled to call for an account of the 
balances in the report mentioned, and to take them out 
of the hands in which they then remained, be confirmed; 
and directions were given for the payment of 2238/. 55.7^ 
to the solicitor of the Attorney-General, in satisfaction 
of the claim of the crown. 



Against this order an appeal was presented by parties 
interested in BnimmeWs estate. Though the appeal 
prayed a declaration, that nothing was due from Brum" 
melPs estate to the crown, it was admitted in the course 
of the argument, that the sums of 619/. 125. Sd,j and 
464/. l5. l]d, could scarcely be considered otherwise 
than as in the nature of public balances; and these the 
executors were willing to refund : so that die discussion 
Wiis confined principally to the liability of the executors 
to account for the sum of 1 154/. 1 Is. Sd., which consisted 
wholly of arrears due to ofiicers for subsistence and pay. 



1887. 
Dec. S8. 



Mr. Pepys^ Mr. Treslaoe, and Mr. Pemberton^ for the 
Appellants. 



The question is, on whose behalf did BrwnmeU 
celve these monies, — whether, as the agent of the crown^ 
or as the agent of the officers to whom they were to be 
paid. The agent of a regiment is appointed by the 
colonel ; he is accountable to the colonel ; and the 
colonel is responsible for the monies he receivesv Tb^ 
paymaster*general is the officer who acts on behalf of 
the government in issuing the sums requisite for eacb 
particular regiment; the payment is made to the colonel 
by the hands of his agent, and for the sums so paid, the 
colonel is answerable. There is no privity between the 

crown 
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crown and the agent The crown, independently of 
statutory enactment, would have no rights against the 
agent; and though it has been found convenient to 
impose by act of parliament certain obligations on the 
agent, those regulations do not make him the agent of 
the crown. He stands in the same situation towards 
the colonel and officers of the regiment as before, with 
this difference only — that he is bound by positive law to 
do certain acts at the bidding or for the convenience of 
the crown, which, but for express enactment, could not 
have been required of him. Thus the 23 G. S. c* 50., 
s. 55. and 36.j directs the agents of regiments to render 
accounts to the war-office, when called upon to do so ; 
but in no part of that act are they recognised as the 
agents of the crown. Succeeding acts have extended 
the rights of the government against the agent By the 
45 G. 3. c. 38., agents of regiments are ordered, under a 
penalty of 100/. for every omission (a), to make up and 
transmit to the office of the secretary at war, and the 
office of the paymaster-general, annual accounts, show- 
ing the balance due to or from the public on account 
of every regiment, troop, and company, and also {b) to 
make up such other accounts as the secretary at war or 
paymaster-general may require. The paymaster-general 
is authorised (c) to require them to pay the balances due 
from them to the public ; and those balances, if not paid 
within a month after such requisition, are to be deemed 
a debt to his Majesty on record. A special and limited 
responsibility on the part of the agent towards the go- 
vernment has been thus created. But even in imposing 
this responsibility, care has been taken not to alter the 
general relative position of the crown, the colonel, and 
the agent : and accordingly, the 25th section provides, 
that nothing contained in the act shall extend to ex- 
onerate 



1828. 



Brumkell 

V. 
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(a) Sectional. 



(b) Section 25. 
T 2 



(c) Section S8. 



S72 CASES IN CHANCERY. 

1828. onerate the colonel or commandant from the respon- 
«~ ,; ^,' sibility to which he is liable. 

V. 

iiEHSv^N. Even jf j^he 45 q^ 3^ ^^ 53^ could be considered as 
having altered the situation of the agent to a regiment, 
so as to make him the a<i;ent of the crown, that would 
not dfTect the present case; for the monies, which are 
now claimed, were received between 1783 and 1 784, long 
before the act was in existence. 

According to the course of dealing between the war- 
office and the regimental agent, the latter makes up, for 
each year, a statement of the sum due to the regiment, 
and the monies received on account of it; and, this 
statement having been examined and settled by the 
secretary at war, an instrument, called a clearing warrant, 
is issued, under which the net balance, due in respect of 
each regiment, is paid to the agent. The issuing of the 
clearing warrant puts a final close to all accounts be- 
tween the government and the agent for the year to 
which it relates. That instrument is a solemn ad- 
mission, that the sums mentioned in it are due to the 
regiment; they are paid to the agent on behalf of the 
regiment ; the services, for which the payment is made, 
have been performed ; the crown has no longer any 
interest in the monies which it has parted with for the 
purpose of that payment; and all liability of the agent to 
the government is at an end« 

We have a letter from the war-office, dated in May 
1826, which states, that, in the event of an agent be* 
coming bankrupt, the government does not hold itself 
answerable to officers for arrears of their pay left in the 
agent's hands. It must, therefore, be considered an 
admitted fact, that, if Brujnmellj instead of dying, had 
become bankrupt in 179^, the officers could not have 
claimed these arrears from the crown, but must have 

proved 
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proved against BrummeWs estate. Now, if Brummell was 
the agent of the public, and not the agent of the colonel 
and officers, what right could the crown have to say, 
that the loss occasioned by his failure should be borne, 
not by the government, whose agent he is alleged to 
have been, but by the individuals whose agent it is said 
he never was. It is clear, that in 1794 these monies 
were in the hands of Brummell on the account and at 
the risk of the several officers ; the government was 
discharged towards the officers by the payment to Brum- 
mell: where then can the right be to call these monies 
back at the end of thirty-four years? 



1828. 



Brummell 

V. 
M*PHERS02f. 



There is an account between Brummell and the 
several officers for whom these sums were received : the 
sums due to each officer are entered to his credit in 
the account between him and Brummell: against these 
credits the officer draws as his occasions may require, 
and the amount of his drafts are placed to his debiL 
In such a state of circumstances the monies became 
the absolute property of the officer to whose credit they 
were entered : and he might have maintained an action 
ofassumpsil for them. Smart v. Wolfe {a\ Row v. Daw^ 
son (i), Priddy v. Bose. (c) From the moment that the 
sums were carried to the credit of the officers, Brummelif 
in respect of these sums, became their private banker. 
The representative of any of those officers might still 
file a bill for an account against BrummelV^ executors : 
and the latter could not resist sucii a bill by setting up 
a settlement between them and the crown. 



Mr. William Broughamy for the crown. 

Before 1783, the sum, voted by parliament for a regi- 
ment, was issued to the colonel : an agent, appointed by 

him, 

(a) 5 7112.583. (b) I Vet sen. 931. (<?) S 3^^.86. 
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him, paid the officers and men, and made the other 
necessary disbursements ; and no account of the appli- 
cation of the monies was rendered to the government. 
To remedy this defect, Mr. Burke^ in 178S9 introduced a 
bill " for regulating the office of paymaster-general, and 
for the more regular payment of the army ^ (a) ; and by 
that act {b) army agents were required to make up and 
render certain accounts. It then became the practice 
to have in each regiment a i*egi mental paymaster, who 
received a salary of 120/. a year from government, bat 
was not recognised as a public accountant, till 1798. 
During this period, the pay of the officers was always 
allowed to be in arrear; in order that the public might 
have a check upon them in respect of such regimental 
expenses and di:»bursements, as it was their duty to pay. 
From 1798 the regimental paymaster was appointed by 
the government, and was required to render a pay list 



Between 1783 and 1798 the following, according to 
the course of office, was the mode of dealing with the 
army agent. He received monthly the money ** borne 
■upon the establishment," that is tlie sum voted by par- 
liament in the army estimates for any particular regiment; 
and he opened three accounts. In the first he entered 
to the credit of the government all sums received from 
the paymaster-general, and to the debit of the govern- 
ment, all disbursements for the regiment. In the second, 
vhich was a debtor and creditor account with the regi- 
diental paymaster, be entered, on the debtor side, all 
sums paid to the regimental paymaster, and on the 
creditor side, all disbursements made by the regimental 
paymaster. The third was an account with each officer, 
in the regiment separately ; in which he entered to the 
credit of the officer every sum due to the officer, whether 

for 
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for subsistence, or pay, and to the debit of the o£5oer, 1828. 
every payment made to him personally or through the BaumiBLL 
medium of the regimental paymaster. 



MTasBtoWk 



Every month, the regimental paymaster rendered his 
account to the agent. At the end of the year, the agent 
rendered his account to the war office. The account so 
rendered was called the annual state ; and consisted of all 
.monies received from tlie paymaster-general on the one 
side, and, on the other, of all payments actually made to 
offirers and men, or for other regimental expenses, to- 
gether with the arrears of pay due to the officers, but 
which had not been issued to the agent, and therefore 
had not been paid to the officers. 

After the war-office had examined these accounts and 
checked them by the vouchers for actual payments, and 
by the army list for claims of arrears of pay to the 
officers, an order, called a clearing warrant, and directed 
to the paymaster-general of the forces, was issued, which 
was an authority to the paymaster-general to pay the agent 
a certain sunu If the sum received by the agent in the 
preceding year, on account of the regiment, was more 
than the sums expressed in the body of the clearing 
warrant, he paid the difference into the bank of J&ng^ 
land to the credit of the public If it was, less he received 
the balance from the paymaster-general. 

From this statement it is evident, that the issue of the 
clearing warrant was not a final settlement of the 
account between the army agent and the public, inas- 
much as the item of arrears was only admitted by it as 
due, but was not actually issued to the agent, till after the 
clearing warrant itself was issued. It is equally evident, 
that, at the time when the agent sent in his annual state, 

T 4 he 
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he had not paid any arrears to officers, because ap to 
that time the arrears had not been allowed ; and as no 
account was rendered subsequently to the issue of the 
clearing warrant, there was nothing to show that the 
agent, after he received the arrears, had ever paid them 
to the officers. Accordingly, the clearing warrants 
have never been considered as a final settlement be- 
tween an army agent and the crown, so as to exclude 
the Attorney- General from investigating his accounts: 
and so it was held in the Attomey-General s ^ Ross[a\ as 
well as in another case of ihe Attomet/^General v .Deare. 
In the Attorney 'General v. Brooksbank {h\ arrears to 
officers constituted the principal item in dispute, and the 
Defendant relied on a threefold plea; first, that the ao> 
counts were settled by the clearing warrants ; secondly, 
that neither the secretary at war nor the Attorney-General 
had authority to call for an account; and thirdly, that, as 
to all arrears of pay, the sums received had been placed 
to the account of the respective officers by the agent as 
their private banker. The Court of Exchequer over- 
ruled the plea in all its paris : and, on application being 
subsequently made for leave to amend, by introducing 
into the plea certain documents which had been ob- 
tained from the war-office, the Barons refused the 
motion, being unanimously of opinion that there was 
nothing in any of the documents which could be con- 
sidered a setdement of the accounts either as to the 
officers' arrears, or as to any of the other items. The 
case went afterwards to the House of Lords, and has not 
yet been finally disposed of. 



Though the agent is appointed by the colonel, he is 
recognised in all that he does as a servant of the public 

When 
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When money is wanted for the disbursements of the 
regiment, it is the agent, and not the colonel, who applies 
to the war-office; on this application the secretary at 
war issues an order to the paymaster of the forces, who 
makes the payment to the agent, and takes the agent's 
receipt. There is an annual settlement of the accounts 
between the agent and the [)aymaster ; and the balance 
is paid to or received by the agent, as the case may be. 
In these transactions the colonel no where interferes : 
the agent is treated as a person immediately accountable 
to the war-office; and his receipt is a voucher to the 
paymaster of the forces in the accounts between the 
paymaster and the public. It is true that the agent 
gives security to the colonel; but that is only as an 
assurance to the public, that the person appointed to 
the agency of a regiment is a man of substance : and 
though the colonel gives the agent a power of attorney, 
authorising him to receive the sums becoming ** due to 
the colonel, officers, and soldiers of the regiment," the 
monies thus referred to as sums due to the colonel, are 
merely the sums which the colonel becomes entitled to 
receive as one of the officers, and not the aggregate 
amount which is wanted for the disbursements of the 
regiment. 



182B. 
Brummell 

V. 
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The agent, therefore, is the medium between the regi* 
ment and the public for the transaction of the pecuniary 
business relating to the regiment ; the monies, which he 
receives from the paymaster of the forces, are paid to 
him in order to be applied to specific purposes; and if 
they are not so applied, they may at any time be called 
back by the crown. Can there be a more audacious 
proposition than this, that, if accidental circumstances 
prevent the monies from being applied de facto to the pur- 
poses for which they were put into the agent's hands, 
they thereby became the agent's own ? When an officer 

ditf 
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dies abroad, it may easily happen that a aum may be is- 
sued as pay to him for weeks and months after the actual 
time of his death. Could the agent pretend to retain 
HMsoN. ^^ amount of such an over-issue ? A captain Pollard 
died at sea in June 1795; RidgCj the agent for the 
regiment, when he made up his annual account, claimed 
and received arrears of pay for Captain Pollard up to 
the 24th of December 1795. In the year 1822, in con- 
sequence of an application made by Pollard's widow to 
the war-office, the fact of the over-payment to Ridge 
was discovered; and Ridge was ordered to pay to the 
widow the arrears due to Pollard at the time of his 
death, and to pay into the Bank of England the sums 
which had been issued for arrears of pay from June to 
the 24th of December. 

Even if the monies issued by the Master were goih 
aidered as received by the colonel, and by him banded 
over to the agent, the crown, by virtue of its pre- 
rogative, would have a right to make that agent re- 
sponsible. The King v. Boon, (a) The crown is entitled 
to know what has become of monies imprested into the 
hands of any person for public purposes, and to recall 
them, if they have not been actually paid away. Sup 
posing that the crown stood merely in the same situation 
AS a private individual, there is not such a privi^ be- 
Iween the crown, the officer, and the army agent^ as wiU 
make a payment to the agent a payment to the oiBcer, 
independently of such special communications touching 
the payment as may take place between them. Williams 
V. Everett (i), Scott v. Porcher. (c) At the period when 
the transactions now in question occurred, the officers 
could not know when the arrears would be issued : all 
that they knew was, that, when the arrears were issued by 

the 

(a) Pmrker^ 16. (h) 14 E&gt, 5S2. ( } 9 JUkr. 6^8. 



CASES IN CHANCERY. 27t 

the war-office, the agent was the person who would re- 1828. 
ceive them, and that he was directed to pay them to the Ir ' '~ 
officers. In 1 798, the system of arrears was abolished : v, 

and, now, if officers choose to leave their pay in the ^ 'P****®'* 
bands of the agent, when they know it has been issued, 
it is reasonable, in the event of his bankruptcy, that 
they should bear the loss. This difference between the 
practice of the offices at the present time, and the practice 
as it existed prior to 1 798, affords an answer to the argu- 
ment, which was attempted to be founded on the letter 
from the war-office. 



There is not the slightest evidence that the officers 
dealt with Brummell as their private banker. The ac- 
counts are wholly regimental accounts : they were kept 
for the information of the agent himself^ to enable him 
to check the regimental paymaster, and make up his 
own aimual statement for the war-office* The monies 
issued for subsistence and arrears of pay were entered to 
the credit of the several officers, because it was more 
convenient to have in the ledger a separate page for each 
officer, than to mix up these sums in the same account 
with other items of disbursement. The officer drew on 
the agent, because he had no other means of getting 
the money : and the drafts would, of course, be placed 
to his debit. The accounts did not become banking ac- 
counts, because they were thus stated in BrummelFs 
books: and there is not a particle of proof, that the agent 
had any authority from the officers to give to their ac- 
counts with him the character of banking accounts with 
him as their private banker. 

Mr. Pepi/Sj in reply. 



Tie 
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Bbummell 

V. 

APPhebson. 

1888. 
October. 



The Lord Chancellor. 

It appears that Messrs. Bishopp and BrttmmeU car^^ 
ried on the business of army agents in partnership till 
the death of Bishopp ; and that it was afterwards car^ 
ried on by Btttmmell alone, under the same firm, till 
the year 179-^, when he died. A considerable sum of 
money, amounting in the whole to 2238/., which was 
received by the house, in the interval between the years 
1783 and 1794, on account of the subsistence and 
arrears of the officers, and other allowances, has re- 
mained in the hands of Messrs. Bis/iopp and Brummellf 
or of Mr. Brummellj without any demand having been 
made of any part of it, either by the officers, on account 
of whose pay and other claims it was received, or by any 
of their representatives. Under these circumstances, it 
is contended, by the Plaintiffs, that the crown is not 
entitled to claim the repayment of this money out of the 
estate of Mr. Brummell ; but that the money is due to 
the individual officers on whose account it was received, 
or to their personal representatives, and that they alone 
can demand it. 



It appears that the agents are appointed by the 
colonels of the respective regiments, by power of at- 
torney; — the substance of the instrument is set out in 
the Master's report: — when so appointed, the agent is 
adopted by the crown ; the public money is paid into 
his hands for defiaying the expenses of the regiment, 
and he accounts to the government for the sums so re* 
ceived. It is impossible to read the evidence and the 
provisions of the act 23 Geo, S. c. 50., and to resist the 
conclusion, that, whatever he may be in relation to the 
colonel, he acts in this business as die agent also of the 
crown. In this character, Messrs. Bishopp and Brum* 
melly or Mr. Brummell, received the money in question ; 

it 
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it was advanced to defray certain expenses ; it has not 
been so applied ; and, after so long an interval, there is 
no prospect that it will ever be required for the objects 
for which it was originally issued. The purpose of the 
advance having thus failed, there seems to be no reason 
nor justice in the claim set up, on the part of the Plain- 
tiffs, to retain this money. 



1828. 
Brummell 

V. 
M'PUJBR90N« 



Some argument was built upon the manner in whicb 
the accounts of Messrs. Bishopp and Brummell were 
kept; but it does not appear to me, that the accounts 
made any change in their situation with respect to these 
sjums. The money advanced by the crown was carried in 
the accounts to the credit of the respective officers, and 
they were debited with the payments which they re- 
ceived. It does not appear that there was any private 
arrangement between the parties. When the money was 
received by the agent, it was received for the purpose of 
being paid to the officers in discharge of their claims, 
and the entry in the books amounts only to an admis-< 
sion of that which, without such an entry, would not 
have been open to dispute. While the money remained 
in the hands of the agent, he would be liable to the 
claims of the officers, or their representatives ; but such 
liability will, I think, under the circumstances of the 
case, terminate, when the money is repaid to the crown. 
It appears to me, therefore, that there is no ground for 
sustaining this appeal ; and the petition must therefor^ 
be dismbsed. 
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J8««- COOK V. BOLTON. 

Nov, 7. 

Where great HPHIS was a creditor's suit: the usual decree bad 

dclayliM -■" been made ; and there having been great delay iH 

the prosecu- the prosecution of the decree, another creditor had, on 

*^^" f^*th^ ^^^ ground of the delay, obtained an order giving him 

administnition the conduct of the cause. 

of assets, a 

creditor may 

M^ply to have Mr. Rose and Mr. Davis now moved to discharge that 

of the cause, <^^^^^ ^s irregular, because, at the time it was obtained, 
though it has the suit had become abated by the death of a Defendant. 
by the death The order, they contended, would be clearly a nullity 
ofaDefeo- i^g ^q j|^e representatives of the deceased Defendant, 

whenever they should be brought before the Court; and 
being a nullity as to one party, it must be irregular as 
to all. If the creditor conceived that there was im- 
proper delay, he might have filed a bill of his own* 

Mr. Stdgderij contra. 

There are many cases In which orders may be made 
in a suit which is abated. Roundell v. Currer, {a) The 
application of the creditor was not so much a proceed- 
ing in the cause, as an application to authorize him to 
take proceedings in the cause. If the present motion 
were to succeed, negligence in the prosecution of a suit 
would be its own defence. During the continuance of 
a culpable delay, an abatement would probably happen ; 
and then this abatement was to exclude the interposition 
of any more active creditor. 

TTie Lord Chancellor refused the motion. 

(a) 6 Vet. 950. 
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JEUDWINE V. AGATE. liov, lo. 

nPHE Plaintiffs had filed their bill as creditors to A Plaintifl^ 
•** whom jointly a debt was due; a decree had been ^jjo^'will 
pronounced ; and the Master had made his report, find- °ot be do- 
ing that the Plaintiffs were not creditors. To that re- conduct of the 

port the Plaintiffs had excepted. »J"it» because 

the Master has 

reported thai 
A creditor, to whom the Master had reported a debt ^-^^ i 
due, and as to whose debt there was no exception, now exceptions to 
moved to have the conduct of the suit, on two grounds: theraSort are 
first, culpable delay in the prosecution of the suit; and, pending, and 
secondly, that, according to the Master's report, the reason to 

Plaintiff had no interest in the estate which was to >upp<M«that 
, , . . , the exceptions 

be admmtstered. will not be 



The imputation of delay was not made out. 

On the other ground, Mr. Bickersteth and Mr. jKb^ con- 
tended, that it could not be expected that parties, in the 
circumstances in which the Plaintiffs were now placed, 
would prosecute a suit actively. It was not for their 
advantage to urge on the hearing of the exceptions. 
Credit must be given to the Master's report, so far as to 
presume that the Plaintiffs had no interest in the estate; 
and, therefore, the administration of it should not be 
left in their hands. 

Mr. Sugderiy Mr. Garraitj and Mr. Knight^ contra. 

The Lord Chancellor was of opinion that the cir- 
cumstance of the Master having reported that there was 

■ 

no debt due to the Plaintiffs, did not constitute a suf^ 

iicient 



prosecuted 
actively. 
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Jeudwine 

V, 

Agate. 



ficient ground for granting the application, while ek- 
ceptions to the report were pending; there being, at 
present, no reason to suppose that the exceptions would 
not be prosecuted actively. 



yov. 11. 



JBx parte WINTER. 



A 



SUM of stock stood in the names of James Ellis 



and Charles S. Ellis, as trustees under the will of 



Hie executor 
of a surviving 
trustee ap- 
pointee) three Abraham Farley. Charles S. Ellis survived James^ and 

who iiTan appointed William Ellis his executor. William Ellis 
adverse lit^ga- died, having made one will, by which he named William 
probate of his Ellis^ George Ellis^ and John Ellisy his executors, and 
will to be de- another will, by which John Ellis alone was appointed 
but after- executor. John obtained a prol)ate of the second will, 

under which he got in the whole of the assets. Ulti- 
mately, this will was declared invalid, and probate of it 



wards refused 
to take out 
probate 



pereonaTr^ ^^^^ recalled; and, in Mat/ 1824, probate of the first will 

was decreed to William Ellis, George ElliSf and John 
Ellis. John appealed to the Court of Delegates : but, 
the matter having been in the mean time compromised, 



presentatives 
of the sur- 
viving trustee, 
within the 
meaning of 
6 6.4. c. 74.: no party appeared to support the appeal when it came 

•'jjl ?" ° f^ on. Accordingly the delegates dismissed the appeal, and 

under that act remitted the cause to the court below. The sentence, 

for the transfer i i j ^i 

of stock stand- "owever, was never drawn up; and as there were no 

ing in the assets remaining unadministered, William Ellis, George 

name. Ellis, and John Ellis^ severally refused to take probate 

An affidavit ^f j|^g fi^gt will. Under these circumstances, a petition 
that they re- . ^ i • i 

fuse to take had been presented under the 6 G. 4. c. 74., on which 

the i^^taT^P^ a reference was directed ; and the Master having made 

will, H not his 

sufficient to 

ground an order under the act ; it should state that they refuse to take the ttep& 
necessary for enabling them to transfer. 
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his report, another petition was presented, on which 1828. 
the Vice-Chancellor made an order that the report ^„ ^ 

1 ij , ^ jSx parte 

should be confirmed, and that the secretary, deputy- Winter. 
secretary, or accountant-general of the Bank of England 
should transfer the stock to certain new trustees who had 
been appointed. 

The Bank had refused to obey this order : first, be- 
cause the case did not come within the 6 Geo. 4. c. 74. 
5. 7. ; and secondly, because the order did not show on 
what grounds it proceeded. 

The petition was now brought on before the Lord 
Chancellor; and the Bank, though not served, appeared. 

Mr. PepySf for the petition. 

The question is, are William EUiSf George EUisj and 
John Ellisj the legal personal representatives of the sur- 
viving trustee, Charles S. Ellis ; and as William Ellis, 
deceased, was his executor, the only question is, are 
they the executors of William Ellis F They are named 
executors ; and they have accepted the office, for they 
have obtained a decree for probate. They are, there- 
fore, the personal representatives of the trustee. But 
they refuse to take out probate; and a refusal to take 
probate is a refusal to transfer the stock ; for, till they 
obtain probate, they cannot make the transfer. The 
parties interested in the stock have no remedy, except 
under the act of parliament ; for they have no means of 
compelling probate to be taken of William Ellis's wilL 

Mr. Homef contrd. 

William Ellis, George Ellis, and John Ellis, cannot 
be considered the personal representatives of William 
Ellis deceased, till they take out probate : it is compe- 

VoL. V. U tent 
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1628. Uat ta them to renounce at any time. Why do not tb^ 
V ' rf* persons interested in this stock take out administraUon 
WiMTKB. ^ bonis non to the survivor of the two trustees in whose 
name it is standing ? Probate has been decreed to Wil^ 
liam Ellis^ George EUis^ and John Ellis: but they do 
not choose to carry that decree into execution ; and till 
they have probate, they cannot be allowed to exercise^ 
in legal proceedingSi the rights of executors. Neither 
is it true that they refuse to transfer the stock. They 
have never acquired the power to transfer the stock: 
the case is one of inability to transfer th^ stock, not of 
refusal to transfer it. There is not even an allegation 
that they refuse to transfer the stock : the statement is 
merely, that they refuse to take out probate of fVilliam 
Elli^ will. 

The Lord Chancellor. 

These three gentlemen are named executors in the will, 
and probate of the will has been decreed to them ; and 
they have not renounced. They would have been the 
personal representatives of the testator without the 
decree ; that decree is only confirmatory of their title. 
I think, therefore, that they are *Uhe legal personal 
representatives of a trustee" within the meaning of the 
6th Geo. 4. c. 74., and that the case comes within the 
provision of that statute. I think, however, that there 
ought to be an affidavit that application has been made 
to these executors to transfer the stock, and to take the 
steps necessary for that purpose, and that they have re- 
fused to take those steps. 



The Bank having asked the costs of their appearance, 
their claim was resisted on the ground that it appeared 

that 
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that they bad improperly disobeyed tbe Viod-Chancd* 1828» 
lor's order. ' "- '-^ 

The Lord Chancellor. 

It turns out, that tbe statements in tbe affidavit, on 
which the order proceeded, are Dot sufficient Tbe 
Bank, therefore, must have the costs of their appearance. 



A 



HIGGINS V. MILLS. i^<». i5th. 



PETITION of appeal was pending in this cause : A par^, on 
and a motion was now made on behalf of the Ap- pUortlon; 

pellant, that he might be at liberty to prove viva voce, on "V obtaiir 

an order to 
tbe hearing of the appeal, an exhibit which bad not prove «M • 

been used in the court below. joce, on ar^ 

hearings dec»> 
mentt wfaieh 

The motion was supported by an affidavit of tbe ^jcnceal 

solicitor of the Appellant, stating, that be bad made thefomcr 

diligent search for the document before the hearing, hem^pay 

without beiniF able to discover where it was, but that be ^ •^^ ^ 

had smce found it. cation. 

Mr. Barbery in support of the motion, cited Buck' 
master v. Harrop[a), Daskmood v. Lord BuUceleif{b\ 
WilUamsoti v. Thomson, {c) He referred likewise to a 
MS. case of Walker v. Symonds (cf), in which Mr. BoupeU 
moved that a party might be at liberty to prove vio& 
voccy on a re-hearing before the Lord Chancellor, ex- 
hibits which were not proved at the hearing at the 

Rolls ; 

(fl) 13 Vet. 457, 4^8. (c) 9 Pnce, 186. 

{b) 10 Vet. 230. id) 4th of Angut 1810. 

U 2 
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Rolls; and after discussion, the motion was granted, 
saving just exceptions. 

Mr. Sugderif contra^ admitted that under the circum* 
stances the order ought to be made ; but insisted, that 
the party making the application ought to pay the costs 
of it 



The Lord Chancellor made the order ; the Appellant 
paying the costs of the application, {a) 

(a) Williams ▼. Goodchild, 8 Ruu. 91. 



March if. Si. 
Nov. 17. 



DE THEMMINES v. DE BONNEVAL. 



deed wis ex- 
ecuted in 
Mngland bj 



A sum of npHE bill stated, that the Plaintiff was formerly 
Moi^ hayinir Bishop of Blots in France s that he, and thirty-six 

beratniM- other Gallican bishops, in order to perpetuate their com- 
into the name "lo" tenets on certain points of the doctrines and disci- 
^^d^tiFA plJne of the Roman Catholic religion and of the Gallican 
truiteefl, a Church, did, by their solemn act of the 6th of April 

1803, address to his holiness Pope Pius the Seventh a 
certain manuscript, which was afterwards printed and 
declf^ngth^' published, under the superintendence and at the ex- 
were to nold pense 
the stock *^ 
upon trust to pay the dividends to il. during his life; and, after his death, to apply 
them in printing and promoting the circulation of a treatise written in French and 
Laiin, which inculcated the doctrine of the absolute and inalienable supremacy of 
the Pope in ecclesiastical matters ; and the deed contained a proviso, that if any 
court of law or equity should declare any of the trusts to be void, the trustees 
should stand possessed of the stock in trust for A.^s. executors or administrators : 
Held, 

That the trusts after A*s life interest were void, as being contrary to the poh'cy 
of the law, and in the nature of a superstitious use : 

That the fund was not subject to a general trust for charity, so as to be applicable 
to any other charitable purpose, according to the pleasure of the crown suggested 
under the sign manual: and 

Tiiat A, was entitled to have the fund retransferred to him. 
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pense of the Plaintiff and the other bishops of the Gal- 
lican church, then residing in Englandy first in the Ixitin 
language, under the title of ^^ Canonical et reverentis- 
simae expostulationes de variis actis ad Ecclesiam Gal* 
licanam spectantibus, &c. &&/' and shortly afterwards in 
the French language, under the title of ^^ Traductions 
des reclamations canoniques, et tres respectueuses ad- 
dressees par les Eveques sous-signes a notre tres-saint 
Pere Pitts VII. par la providence divine Souveraia 
Pontife, contre differens actes relatifs a VEglise Gal" 
licane^** &c. : that the Plaintiff, being desirous of pre- 
serving and perpetuating this book in its original purityi 
did, while residing in Englandj transfer the sum of 
8786/. 105. ^d. three per cent consolidated bank an- 
nuities, into the names of himself and the three De- 
fendants, the Marquis de Bonnevalj M. de Broglicj and 
M. de MerinviUe : that, by an indenture subsequently 
made between the Plaintiff of the one part, and the 
Plaintiff and the three Defendants of the other part, 
and executed in London by all parties, it was declared, 
that they should stand possessed of the said 3786/. 10^ 
4d. three per cent consolidated bank annuities, then 
standing in their names, upon trust to permit the Plain- 
tiff to receive the dividends for bis own use and benefit 
during his natural life ; and, after his decease, to lay 
out, pay, or apply, in such manner as they should think 
proper, all or any part of the annual interest of the said 
3786/. 105. 4 J. three per cent, consolidated bank an- 
nuities, in printing or reprinting, and publishing and 
circulating in any part or parts of the world, either in 
the Latin or French language, or in both, as they 
might think proper, the book so printed and published ; 
and upon further trust, if they, the trustees, should, at 
any time afl^r the Plaintiff^'s decease, discover or find 
any university, college or society, in any part of the 
world, which should profess and entertain the tenets and 

U 3 principles 
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principles of that book, and be desirous to support the 
same, and would agree to establish a chair in such nni- 
Tersity, college, or society, to support, maintain, and 
promulgate the said tenets and principles, then that it 
should be lawful for the trustees, if they should deem it 
prudent and advbable so to do, to nominate and appoint, 
in manner therein stated, any number of the members 
of the said university, college, or society, to be trustees 
for the intents and purposes thereinafter mentioned, and 
to pay over, transfer, and assign the said trust monies 
unto such trustees, who were to hold the same upon 
trust from time to time to apply the dividends of the 
3786/. 105. ^d. three per cent, consolidated bank an- 
nuities, in printing or re-printing, and publishing and 
circulating the book so printed and published, either in the 
Latin or French languages, or in both of them, as they, 
the trustees for the time being, might think most proper 
for teaching and promulgating the tenets and principles 
of the said book, in its original purity, according to the 
true spirit and tenets of the GaUican church from its 
first foundation, and its first pontiiF and his legitimate 
successors, down to the said solemn act of the 6th of 
April 1803, addressed to his holiness Pope Pius the 
Seventh as aforesaid, as the same would be more fully 
explained in a preface which the Plaintiff intended to 
add to the next edition of the book ; and it was further 
declared and agreed, between the several parties, that, if^ 
at any time thereafter, the several trusts therein men- 
tioned, or any of them, should, by any court of law or 
equity, be adjudged to be void or incapable of being 
performed or carried into efieet, then the Defendants, 
or other the trustees for the time being, or the trustees 
selected from the said university, college, or socie^, if 
any should have been appointed, should from thence- 
forth stand possessed of the said sum of 3786/. lOi. 4it 
three per cent, conscdidated bank annuities, and of such 

part 
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part of the dividends arising therefrom as had not been 
applied in execution of the trusts therein stated, in trust 
for the executors and administrators of the Plaintifi, and 
to be paid and transferred to them accordingly. 

The prayer was, that, if necessary, the trusts declared 
by the indenture concerning the said sum of 3786/. 105. 
4fd, three per cent, consolidated bank annuities, might, 
except as to the trust for the Plaintiff during his life, be 
adjudged to be void, and incapable of being carried into 
effect; and that the Defendants might be decreed to 
transfer the stock to him for his own absolute use* 

« 
The answer of the trustees admitted the allegations or 
the bill. 

The object of the book or treatise, referred to in the 
bill, was to inculcate the belief that the pope had, in all 
ecclesiastical matters, a supremacy which was paramount 
even to the authority of the temporal sovereign, and was 
of so sacred a nature, that it was not competent to any 
sovereign to impair it, or to any pope to alienate it; and 
that the concordat between Pitts VII. and the French 
government was inconsistent with the supremacy and 
contrary to the fundamental principles of the church. 

There were two questions in the cause : first, whether 
a trust created by a foreigner, domiciled in England^ for 
the purpose of teaching and promulgating in any part 
of the world the doctrines contained in this book, was 
illegal and void; and secondly, if it was void, whether 
the settlor was entitled to call for a re-transfer of the 
fund. 



m 
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Mr. Tinney, for the Plaintiff. 
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Mr. 
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1828. Mr. SwanstoHj contra. 



The Master of the Rolls. 

I have perused the pleadings in this cause, and looked 
into the book to which they refer. The book is not a 
treatise inculcating the general doctrines of the Roman 
Catholic church : it is written with a different object ; 
and that object is to show, that, according to the ad- 
mitted doctrines of the Roman Catholic church, the pope 
has, in all ecclesiastical matters, a supremacy which he is 
not at liberty to alienate, or to subject to the temporal 
sovereign, and that Pius VII., by his concordat with 
the government of Franc^ did alienate it in opposition to 
all the principles which that church holds most sacred. 
Such is the nature cf the work ; the circulation of which, 
and the promulgation of the doctrines contained in it, 
are the purposes for which this charity is established. 
It is against the policy of the country to encourage, by 
the establishment of a charity, the publication of any 
work which asserts the absolute supremacy of the pope 
in ecclesiastical matters over the sovereignty of the state : 
and although the words of the deed are so large, that it 
may be argued that the purposes of the charity may be 
effectually carried on in other parts of the world without 
infringing in any manner on the policy of this kingdom, 
still I incline strongly to the opinion, that this charit- 
able trust is to be deemed a superstitious use and against 
public policy. 

But there is another difficulty. By the law of 
England^ a gift of money to superstitious uses is not 
absolutely void ; it is held to indicate a general purpose 
to devote the property to charity : and it belongs to the 
king to direct, }n furtherance of this purpose, under his 
sign manual, the application of the fund to other charities 

not 
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not superstitious. Now, iu this deed of trust, there seems 
to be an attempt to escape from the operation of that rule 
of Jaw, by introducing a proviso, that, if, at any time, 
the trusts therein mentioned, or any of them, shall be 
adjudged, by any court of law or equity, to be void or 
incapable of being carried into effect, then the trustees 
are to transfer the trust funds to the executors or admi- 
nistrators of the grantor : and the question is, whether 
this clause is valid ? The settled principle of the law of 
the country being, that money given to superstitious 
uses belongs to the king, to be applied under his sign 
manual to other charitable purposes not superstitious,— 
can any man so frame his grant and introduce into it 
such a proviso as shall defeat that rule of law ? I give 
no opinion upon the point : but I must hear the At- 
torney-General upon it; and the cause cannot proceed, 
till the pleadings are amended by makuig the Attorney- 
general a party. 



1828. 




The cause stood over, with leave to amend, by adding 
the Attorney General as a party. 

The Attorney-General being made a Defendant, the 
cause came on again. 



Mr. Ttnney and Mr. J. Sussett, for the Plaintifil 

The trust, to which the dividends of this stock are to 
be applied after the death of the settlor, has for its ob- 
ject the promulgation of certain tenets of the Soman 
Catholic religion, which are in their nature superstitious 
and at variance with the public policy of this country. 
It is, therefore, void. The King v. Lady Portington. (a) 



Ntm. 17. 



(a) I SalkA%2. 
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1828. De Costa t. De Pas. (a) De Garcin v. Laai8on.{b) Smart 

^ " ' v# Prufean. (c) In Abbott v* Cisr/y (d) a bequest for 

THXMMiifBt the purpose of bringing up poor children in tbe Bjoman 

^ Catholic fifiuth was held to be unlawful ; and it was 

BdMRXTAt. dearly the opinion of Lord Manners^ in the Altomof* 

General v. Pcmer {e\ that, according to the law of fi^** 

land^ a bequest for the benefit of such poor children as 

should be educated in a Roman Catholic school was Toid. 

* It is immaterial that the purposes of the chari^ 
might be carried into effect in foreign countries not 
under the dominion of England. In De Garcin v. 
Lawsonf some of the bequests were to foreign nunneries, 
and yet were held to be contrary to the policy of this 
country. In Smart v. Pnyean a legacy to such pur- 
poses as the prior of a convent, or his successor might 
judge most convenient, was considered by Lord Eldon 
to be a superstitious use, though the convent was situate 
in Flanders. In the present case, the trust is created 
in England by persons resident here, and afiects 
property existing here : and being intended (or it pur- 
pose which tbe law deems to be in tbe nature of a 
superstitious use, it must, according to these authorities, 
have failed, even if it had been estaUished to promote 
the circulation of this treatise, not generally m any part 
of the world, but only in specific countries, as, for in- 
stance, in France or Spain, 

The only remaining question is, whether, the charit- 
able trust being unlawful, the settlor is entitled to have 
the stock re-transferred to him ? The rule of law un- 
questionably is, that a fund given absolutely to a charit- 
able 

(fl) Amb, 228. 7 Vet, 16. {d) 7 Ves.A90. 

lb) 4 Vet. 435. in the note. (e) 1 BaU 4* Beat. 145. 

(c) 6 V^. 567. 
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able purpose which is illegal, does not revert to the 
grantor or his representatives, but must be applied to 
such lawful charity as the crown, by sign manual, shall 
direct. The Court presumes, that there existed in the 
mind of the donor a general intention to devote the pro- 
perty to charity ; and it will not permit that general in-* 
tention to fail, because the particular mode sdiected by 
him is unlawful. Lord Eldon (a) says, *^ That the doctrine 
proceeds upon this principle ; that the testator's inten^ 
tion of charity was the principal intention ; that he 
meant, at all events, some charity ; that his unlawful 
purpose was a mode of disappointing it; and the mode^ 
therefore, was out of the question ; and the intentioQ 
should be carried into effect by anothet* mode." But it 
is plain, before any case can be brought within the scope 
of this rule, the Court must be satisfied that the donor 
** meant, at all events, some charity." In the present 
case^ it is impossible to arrive at such an inference; 
because the donor has expressly declared, that if the 
fund cannot be applied to the specific charitable pur^ 
pose, which he has selected, it shall not go to any other 
charity, but shall revert to himself. This proviso is not 
an evasion of the rule of law, for the case was never 
brought within the rule; the presumption, on which 
alone the rule could be held applicable, is excluded by 
the plain words of the deed. 



1828. 




Mr. Saoanstorif for the trustees. 

This is not a charity for the propagation of the Banum 
Catholic religion, or for the support of monastic esta-( 
blishments, the very object of whose existence is the 
extension of the dominion of the Roman Catholic iaitb* 
It seeks merely to promote the circulation of a con« 

troversial 



(«) 7 r#». 77. 
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1828. troversial treatise on points which are matters of dispute 
among the Roman Catholics themselves, and, therefore^ 
cannot be considered as any essential or distinguishing 
part of their creed. Not only is tliis a purpose which is 
as capable of being carried into execution in foreign 
countries, as in England: the intention clearly was to 
establish a foreign charity ; for the book is not in English^ 
but in Latin and French. It has never been held that a 
gift to promote the Roman Catholic religion in a Roman 
Catholic country is illegal ; much less is there any aa« 
thority for saying, that it is against the law of England 
to promote the circulation in foreign countries of a con- 
troversial tract on disputed points of Roman Catholic 
church discipline. 

If, however, the law will not permit the particular 
charitable purpose, contemplated by the deed, to be car- 
ried into effect, the money must revert to the donor. 
There are many cases in which the owner of property 
may dispose of it absolutely, with a condition, that in a 
certain event the disposition shall be void. The prerog- 
ative of the crown to devote to lawfol charitable pur- 
poses a fund given to an illegal charity, rests on grounds 
which do not apply to a gift like thb. (a) 

Mr. Wrajfy for the crown. 

The Plaintiff has transferred the sum of stock for a 
special charitable purpose : the trust of this charity is 
completely raised ; and it is not competent to him to annul 
it. The special purpose cannot be carried into execu- 
tion, because it is contrary to the policy of the law; but 
the same law, which opposes the specific intent ex- 
pressed in the deed, declares that the property shall be 

appro- 

(a) WHnwCs Qpimons^ 32, 39. 
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appropriated to some charity, and entrusts the specific 
mode of its application to the discretion of the crown. 
The donor has attempted, by means of a special pro- 
viso, to defeat an incident which the law has annexed 
to an absolute gift in favour of a particular charitable 
purpose : he has given the property, without qualifica- 
tion or restriction, to a specific charity, and yet seeks 
to reserve to himself a benefit repugnant to the legal 
efi*ect of the prior gift A court of justice will not give 
effect to a proviso of this kind. Kir^ v. BurcheU» (a) 



1828. 



De 
Tbsmmimss 

«. 

De 

Boinrx?AU. 



The Master of the Rolls. 

I continue to be of opinion, that the charitable trust, 
declared of this sum of stock, is void, as being contrary 
to the policy of the law. 

The policy of the Court will not permit the execu- 
tion of a superstitious use ; but the Court avails itself 
of the general intention to give the property to charity, 
although the particular charity chosen by the founder 
be superstitious ; and it efiectuates that general intention 
by devoting the fund to some other charitable purpose. 
Here there is no general intention to give to charity; and 
the Court, at the same time that it declares that the par- 
ticular purpose, for which the donor has destined the 
property, is a superstitious use which it will not execute, 
is obliged to state that the gift is altogether conditional. 
This is a gift to a particular purpose, provided the pur- 
pose be lawful ; if not, the property is to revert to the 
donor. On this principle, it seems clear, that the con- 
dition will prevail ; and, as the particular purpose fails 
by reason of its illegality, the party is restored to his 
original rights. 

It 



(a) Ambler,379. 



808 



CASES IN CHANCERY. 



18S8. 




It it said the condition is unlawfiiL I do not think 
80. A condition is not unlawful, which looks forward 
to the possibility of a court deciding that the gift is un- 
lawfuL If the condition were in itself illegal, the whole 
deed would be void Here the unlawful gift will not 
prevail : but the condition will prevail. As the gift was 
a gift upon condition, the Court has no right to interfere 
on behalf of the crown. 



Under these circumstances, the Plaintiff is entitled to 
have the stock re-transferred to him : but he must pay 
the costs of the suit* 



* The first section of the 3 ft 
5 W. 4. c. 1 15. (which passed on 
the 15th of August 1852), after 
reciting that ** doubts had been 
entertained whether it be lawful 
for his Majesty's subjects pro- 
f<pssing the Roman Catholic reli- 
gion in Scotland to acquire and 
hold in real estate the property 
necessary for religious worship, 
education, and charitable pur- 
poses, and that it is expedient 
to remove all doubts respecting 
the right of his Majesty's sub- 
jects professing the Roman Ca- 
tholic religion in England and 
Walet to acquire and hold pro- 
perty necessary for religious 



worship, edncation, and charit- 
able purposes," enacts, ** That 
his Majesty's subjects professing 
the Roman Catholic religion, in 
respect of their schools, places 
for religious worship, education, 
and charitable purposes in Great 
Britain, and the property held 
therewith, and the persons em- 
ployed in and about the same^ 
shall in respect thereof be sub- 
ject to the same laws as the 
Protestant Dissenters are sub- 
ject to in England in respect of 
their schools and charitable pur- 
poses, and not further or other- 



wise. 



>» 
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WIGSELL ». SMITH. J«»t. 

1888. 

TIY a deed dated in November 1797f Thomas Wigsell 2iov.27. 
•*^ and Susannah Wigsell settled the Wigsell estate, and a settlement, 
the St. John estate, after some prior limitations, to the use *^^ limiting 
of Atwood fvtgsell Taylor for life ; remainder to bis first A, for life, 
and other sons, in tail male; remainder to his daughters k^"^!^^^'^^^ 
as tenants in common in tail, with cross remainder between otLer sons in 
them; with remainder to Maxer for life; remainder to his ment, "^ ^ 



first and other sons in tail male, &c. Any perion becom- mainder to 
ing entitled to these estates ^^ under the limitations afore- with ' 



said was required, within six months afterwards, to ™*'">^o^er> 
1 1 c rwT' If ft J I required each 

*^ assume the name and arms or Wigsell; and the seve- penon when 

ral tenants for life were empowered to irrant leases, and 1° po««ewion 

' . . ^ ^ to assume the 

to charge the estate with a jointure for any wife, not name and 
exceeding 400/. a year, and with portions for younger JJSor • imve 
children to the extent of 2000/. A power of revocation ^ the tenants 
and new appointment as to the Wigsell estate was reserved of leasi^and 

tp the two settlors and the survivor. of charging 

the estates 
with a iointure 

Susannah Winsell was the survivor of the two settlors. ®^^oo/.ayear, 
^ and a sum of 

By a deed executed in November 1805, in pursuance of sooo^ for 
her power, after revoking the uses, trusts, powers, con- childrwi • 
ditions, and limitations, subsequent to the limitations aD<l reserTed 
to the daughters of Atwood Wigsell Taylor, she ap- a^wei^of^' 

pointed revocation 
and new ap» 
pointment as to one of the estates. The settlor subsequently exercised that p<iwer 
by revoking, as to one of the e<»tate8, the remainder to M, for lifiu^ and the limit- 
ations over; and by appointing that estate to S. for life, with remainders over; and 
by the deed of revocation and new appointment, he imposed upon each of them, 
if. and S.f when entitled ai tenants^ for life in posses»ion, ** under the limitations 
aforesaid," the condition of assuming his name and arms, and gave them the power 
of charging the estate with a jointure of 400/. and with 3000/. for younger children, 
but directed that there never should be more than the yearly sum of 400/L a year 
payable out of any part of the premises as a jointure at one time : 

Held, that the second deed did not give A^ when tenant for life in ponetsion, the 
power of appointing a second sum of 400/. as a jointure to his wife. 
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1828. pointed the WigseU estate, after failure of issue of the 
body of Atwood WigseU Taylor^ to the use of ^ Jl Streat^ 
Jleld for life; remainder to his first and other sons in 
tail, with remainders over ; with powers to Atwood Wig- 
sell Taylor and R. J, Streatfieldf when entitled, as tenants 
for life in possession ^^ under the limitations aforesaid/' 
to grant leases and to charge the estate with any annual 
sum not exceeding 400/. by way of jointure to any 
wife, so that there was never more than one such join- 
ture payable at one time out of any part of the said 
premises, and also with any sum not exceeding 30002. for 
the portions of younger children. The clause as to 
assuming the name and arms of WigseU was repeated ; 
and Atwood WigseU Taylor was expressly named in it, 
as well as Streatfield. 

By indenture dated the 1st o^ Naoember 1816, Atwood 
Wigsell Taylor^ in execution of the power reserved to 
him by the indenture of the 7th ofNaoember 1797, and 
of all other powers enabling him in that behalf, charged 
the estates, which were subject to the power, with a join- 
ture of iOO/. a year to his wife, Jidiana^ in bar of dower, 
to commence on his decease. By another indenture, of 
the 7th of November 1816, reciting the settlement of 
November 1797, and the deed of the 18th of November 
1805, he, in exercise of the power reserved to him by the 
latter deed, but without prejudice to the appointment 
made by the deed of the 1st of November 1816, charged 
the estates over which it extended with a further jointure 
of 400/. a year in bar of dower, and to commence on his 
decease. Each of these indentures, in order to secure 
the jointure appointed by it, limited the estates which 
it purported to charge to trustees for a term of years. 

Atwood WigseU Taylor died on the 15 th day of Jtdy 
1821, leaving his widow enceinte of a son, who was bom 

soon 
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soon afterwards, and was tenant in tail of the estates 1828. 
charged with the jointures. 

The bill was filed by the widow and her trustees, 
praying a declaration, that, according to the true con- 
struction of the indentures of 1797, and of the 13th of 
November 1805, Atwood Wigsell Taylor was empowered 
to charge the estates with two several rent-charges of 
400/. by way of jointure, and that the widow was entitled 
to the two rent-charges limited to her by the deeds of the. 
1st and the ?th days o{ November 1816. 

The question in the cause was, whether Atwood Wig" 
sell Taylor had, under the two deeds, a double power of 
jointuring so as to be enabled to charge the estates with 
two sums of 400/. a year ; or whether his power was 
limited to the creation of one jointure of 400/. ? 

The deeds of 1797 and 1805, on which the question 
arose, are stated in the report of the case before the 
y ice-Chancellor (a); and the most material clauses are 
referred to in the judgment of the Lord Chancellor. 

The decree of the Vice-Chancellor declared that the 
Plaintiff was entitled only to the rent-charge of 400/. a 
year, secured to her by the indenture of the 1st of No^ 
vember 1816. 

The widow appealed. 

Mr. Prestoriy for the appellant 

The decree of the Vice-Chancellor cannot be sus- 
tained, unless the powers of jointuring created by the 

deeds 

(a) l5Sm. 4* Stu.32\, 

Vol. V. X 
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18£8« deeds of 1797 and 1805 be one identical power : if the 
unity and identity of those powers be not established, 
there must be error in the decree. In enforcing pay- 
ment of the jointure oiit of the fVigsell estate, the widow, 
if the proceedings were at law, would plead only the 
deed of 1805 and the appointment under it as con- 
stituting her title to a rent-charge out of those lands : in 
a like proceeding to enforce payment out of the St* 
John estate, she would rely only on the deed of 1797. 
Soppose that Atwood Wtgsdl had left no issue at his 
death, so that the Si* John estate had devolved to Mercer^ 
and the Wigsell estate to Streatfieldi the widow would 
have claimed her rent-charge against the former by 
virtue solely of the deed of 17979 and against the latter 
by virtue solely of the deed of 1805. In the one case, 
the title would have been complete under the deed of 
1 797* The widow would not have required to intro- 
duce the deed of 1805 for the purpose of supporting 
her claim, and Mercer could not have used it to resist 
her: in the other case, she would have succeeded 
against Streatfield by the strength of the deed of 1805; 
and there is no mode of pleading by which SireaffiM 
could have set up, as a defence, the exercbe of the 
power reserved by the indenture of 1 797. The powers, 
therefore, were originally distinct: the second power 
was no revocation of die first power as to the JVigseU 
estates ; and such revocation cannot be implied. Arundel 
and Philpofs case (a), Sir Thomas GreshanCs case (4), 
Freke v. Harrington, [c) 

Mr. Shadwell and Mr. Bickersteth^ conird* 

The only object of the deed of 1 805 was to substitute 
the Streatfields for the Mercers in the ultimate limitation 

of 

(a) Cited in 3 Chan, Cos, 70.] (c) 5 Bro, C. C. «74. 

(5) Leonard, 89, 
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of the Wigsell property, and to annex to the newly created 1 828. 
estates the same powers and conditions as had been an- 
nexed to the estates previously existing. In expressing in 
the second deed those powers and conditions, there was 
no occasion to do more than to annex them to the new 
estates ; for the persons, who took under the first settle* 
ment, remained subject to all its provisoes. The con* 
veyancer, however, has fallen into an inaccuracy, by 
introducing the name of Atwood Wigsell Taylor in those 
clauses which were intended to annex to the estates 
limited to the Streatfields the same modifications which 
had affected the estates limited to the Mercers ; and out 
of this inaccuracy the claim of the Plaintiff arises. 

The question is, did Susannah Wigsell intend, by the 
instrument of 1805, to give Atwood Wigsell Taylor a 
double power of jointuring ? After the substitution of 
the new estates to the SireatfieldSf she proceeds to re- 
quire that Atwood Wigsell Taylor and his children, and 
also the Streaffields^ shall, within six months after coming 
respectively into possession, take the arms and name of 
WigselL Atwood Wigsell Tftylor and his children were 
already subjected to this obligation by the prior deed. 
As to them the clause was nugatory : it is impossible 
that she could have meant to have created a second 
condition of this nature ; the only object must have been 
to express her purpose, that the conditions imposed by 
the deed oF 1797 should remain unaltered. In like 
manner Atwood Wigsell Taylor and his children are 
mentioned in the power of leasing: they already had 
that power annexed to their several estates ; and a second 
accumulative power of leasing is an useless absurdity. 
In like manner the powers of sale and exchange are re- 
peated. Thus it is manifest that in the clauses of the 
second settlement the name of Atwood Wigsell Taylor is 
introduced, not for the purpose of adding accumulative 

X 2 powers 
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powers and conditions, but merely in order, unneces- 
sarily, to express the intention of the settlor, that the 
powers and conditions annexed to the estate by the 
deed of 1797 were to continue in force. Such being 
dearly the case, with respect to all the powers, except 
that of jointuring, the same construction must, according 
to all fair reasoning, be applied to the power of jointur- 
ing. If any doubt could be entertained as to the in- 
tention, it would be removed by the clause in each deed, 
which declares, in the plainest terms, that there never 
shall be at one time more than one jointure of 400/. 
payable out of the premises. How can there be a power 
of appointing two rent-charges of 400/. each, if there is 
never to be more than one jointure of 400/. subsisting at 
a time ? 



Even, according to the literal construction of the 
deed, the conditions and powers are utterly void and 
inoperative, so far as regards Atwood Wigsett Taylor, 
They are to have effect only when he comes into pos- 
session of the property, under the limitations aforesaid, 
that is, under the limitations of the deed of 1805. But 
he never could come into possession ^^ under the limit- 
ations aforesaid ;" for he took nothing by that deed, — 
the StreatfieUs alone took estates under it. Thus the sup- 
posed power of appointing a second jointure is to arise 
only when an estate comes into possession, which can 
never come into existence. 



Mr. Prestofif in reply. 

'^ Under the limitations aforesaid " is nothing more 
than ^^ under the limitations before mentioned :" the 
limitations created by the deed of 1797 are mentioned 
by way of recital in the previous part of the deed of 
1805 ; and, therefore, they may, with perfect propriety of 

diction, 
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diction, be included under that phrase as well as the 
limitations which are created by the operative part of 
the latter deed. 

The limitation to Jtwaod Wigsell Taylor is as much 
a limitation mentioned in the deed of 1807, as the limit- 
ation to Streatfield. That the one is mentioned in the 
recitals, and the other in the operative part of the deed, 
is a circumstance of no importance. So far as estates 
are created by the second settlement, the powers con- 
tained in it are annexed to them ; so far as estates are 
not created by it, the powers which it gives are annexed 
to estates created by the first settlement, but mentioned 
in the second settlement No other construction can 
be adopted without doing great violence to the words 
of the deed and the intention of the settlors. For in- 
stance, it cannot be denied that Atwood Wigsell Taylor 
had, and was mexmt to have, a power of charging 8000/. 
as portions for younger children ; for the power is ex- 
pressly given to him by the second deed. But un- 
less he acquire this power under the second deed, as a 
person who might be in possession ^* under the limitations 
aforesaid,'' he could not have it at all ; for, under the 
settlement of 1 797, the power of charging portions was 
limited to 2000/. According to the argument of the 
respondents, Atwood Wigsell Taylor never could have 
charged the estates with more than 2000/. for younger 
children. If they say that he might have made a charge 
of 3000/. for portions, they admit that the powers con- 
tained in the deed of 1805 are annexed not only to the 
estates created by it but also to the estates created by 
the deed of 1 797. 



1828. 




The clause as to portions shows that it was the inten- 
tion of the settlor in the deed to confer new powers ; 
and this is further corroborated by the power of appoint- 

X 8 ing 
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18£8. ing new trustees, which is not in the fir^ settlement, 
but is in the second, and by the powers of sale and ex- 
change given to those new trustees. The estate of Atwood 
Wigsell Taylor was, in this respect, modified and altered 
by the deed of 1805 ; for, according to the indenture of 
1797, his life estate, and the powers annexed U> it, could 
not be affected by new trustees, or any sale or exchange, 
or other act of theirs. It b therefore impossible to pre- 
dicate identity of the powers which the two deeds pur- 
port to annex to the life estate of Aiwood Wigsell Taylor. 
The intention was to revoke, as to the Wigsell properQr, 
the old powers, and to substitute others. 

It is said, that there is never to be more than one 
jointure affecting any part of the lands at the same time. 
But if Streatfield were to come into possession of the 
Wigsell estate, and Mercer into possession of the St. John 
estate, Streatfield would have a right to charge the 
former lands with a jointure for bis wife, and Mercer 
would have a like right to make an equal charge ou the 
latter property in favour of his wife. 

The question, however, does not depend on what may 
be conjectured to have been the intention of the parties. 
Even if it were admitted that the intention was, that there 
should be only one jointure of 400/. and that a mistake 
bad been made in the frame of the deeds, the mistake 
could not be rectified. The true point is, could the 
powers under the one deed and the powers under the 
other deed be blended at law as identical ? In other 
words, after the execution of the deed of 1805, could a 
title have been shown against Streatfield to a jointure out 
of the Wigsell estate, merely under the deed of 1797, and 
without reference to the deed of 1805 ? 



The 




Nov. 97. 
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7%^ Lord Chancelloiu {898. 

The question in this case arises upon instruments 
affecting two estates distinguished by the names of the 
St. John estate and the Wigsell estate. By deeds exe« 
cuted in 1797 they were settled to the use of Thomas 
Wigsell for life ; with remainder to bis first and other 
sons in tail; with remainder to Susannah Wigsell: re- 
mainder to trustees for a term of 500 years; with re« 
roainder to the daughters of Thomas Wigsell as tenants 
in common in tail general, with cross remainders be- 
tween them ; with remainder to Atwood Wigsell Taylor 
for life; remainder to his first and other sons in tail 
male; remainder to his daughters as tenants in com- 
mon in tail general, with cross remainders over; re- 
mainder over to a person of the name of Mercer for 
life, with remainder to his first and other sons. In this 
settlement there was a power to any tenant for life in 
possession to charge all or any part of the estates with 
a jointure to the amount of 400/. a year in favour of 
any woman with whom he might intermarry, and also 
with portions for younger children to the extent of 
2000/. It contained likewise the usual powers of leasing 
and of sale and exchange ; and it imposed a condition 
that any person becoming entitled to the estates under 
the limitations aforesaid should, within six months after- 
wards, assume the name and arms of Wigsell. A power 
was given to Thomas Wigsell and Susannah Wigsell 
jointly, or to the survivor of them, to revoke these uses, 
limitations, and powers, with the exception of the term 
for 500 years, and the estates tail of the daughters of 
Thomas Wigsell^ and to appoint any new uses: but 
Susannah Wigsell covenanted that, after the death of 
Thomas Wigsell^ she would not exercise this power, ex- 
cept for the purpose of a sale, partition, or exchange. 

X 4 The 
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1828. The power of revocation and new appointment was 

not executed jointly by Thomas Wigsell and Susannah 
WigseU; but, in September 1805, Thomas Wigsell died; 
and, in the following November^ Susannah Wigsell^ in 
exercise of her power of revocation, revoked all the 
limitations, uses, and powers affecting the Wigsell estate, 
subsequent to the limitation in favour of the daughters of 
Thomas Wigsell ; and by the same deed she limited the 
Wigsell estate, after failure of issue of Aiwood Wigsell 
Taylor^ to a person of the name of Streatfield for life, 
with remainder to his first and other sons, — so that the 
family of Streatfield was substituted for the family of 
Mercer. She then provided that Atwood Wigsell Taylor 
and his family, and 22. T. Streatfield and his family, when 
they should come into possession of the estate under the 
limitations aforesaid, should within six months take the 
name and arms of Wigsell ; and she directed that, if they 
did not do so, *' the estates hereinbefore limited to them 
should cease and be void." 

One question arises as to the meaning of the words 
*^ coming into possession under the limitations afore- 
said," and *^ the estates hereinbefore limited to them." 
On reading the deed of Naoember 1805 the first im- 
pression undoubtedly is, that those terms must refer to 
the estates limited by this settlement ; that *^ the limit- 
ations aforesaid" are here the limitations contained in 
iand made by this settlement ; and that ^< the estates 
herembefore limited" are the estates limited by this 
setdement. But Atwood Wigsell Taylor did not take 
any estate under the settlement ; the insertion, there- 
fore, of his name along with tliat of Streatfield appears 
to have arisen from a mistake ; and the whole of this 
clause, so far as it relates to Atwood Wigsell Taylor^ 
would be inoperative. That such is the correct con- 
struction of the term " aforesaid " is fortified by this 

circum- 




CASES IN CHANCERY- SOf 

circumstance, that the phrases *^ estates hereinbefore 1828. 
limited," and ^^ limitations aforesaid," apply to 22. T. 
Streatfield: but R. T. StrecUfield took nothing under 
the other settlement; he took only under the settle- 
ment of November 1805; and therefore the words must 
be held to denote the estates created by this deed, and 
not those which are contained in the former settlement 
It is also remarkable that, in adverting to a former 
part of the settlement, we find a different phrase is 
made use of; for tliere the reference is not to the 
estates ^* hereinbefore limited," but to *^ the estates 
hereinbefore mentioned." 

The same observations will apply to the next pro- 
viso, by which a leasing power is given. Atwood Wig' 
sell Taylor is named in it: but, so far as relates to 
him, the clause, according to the construcUon which 
I have referred to, is inoperative. Next comes the 
proviso, ^^ that it should be lawful for each of them 
the said Atwod Wigsell Taylor and 22. T. Streatfield^ 
when entitled as tenants for life in possession to the 
said manors, hereditaments, and premises, under the 
limitations aforesaid, either before or afler his inter- 
marriage, from time to time by any deed, See., to ap- 
point to any woman or women with whom he should 
intermarry, for her jointure, any annual sum or sums of 
money not exceeding in the whole the yearly sum of 
400/., to be issuing out of all or any part of the afore- 
said premises, with powers for recovering the same, &c. ; 
so that there never be more tlian the said yearly sum 
of 400/. payable out of the said premises as a jointure 
at any one time." The observations which I have 
made on the preceding clauses are equally applicable 
to this. Atwood Wigsell Taylor never was, and never 
could be, in possession under any of ^* the limitations 

aforesaid;" 
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1B2S. aforesaid;" and therefore no new power of jointuring 
was given to him by the clause in question. 

But let us suppose that, by a little force on the 
construction, the phrases, ^^ under the limitations afore- 
said/' and '< the estates hereinbefore limited," are to 
be considered as embracing all the limitations con* 
tained in the indentures recited in the deed of November 
1805: what will be the result? The clause then 
amounts to nothing more than this, ** provided that 
when Atwood Wigsell Taylor shall come into the pos- 
session of this property under the former settlement, 
he shall have the power of charging the estates with 
400/. a year as a jointure to his wife." Even con- 
struing it in that way, it does not give any additional 
power ; it is a mere repetition of the power contained in 
the former deed. By the former deed Atwood WigseB 
Taylor had a power of charging the estates with 400L 
a year as a jointure to his wife; and here it is again 
mentioned that, when he should come into possession of 
the lands, under the limitations of that deed, he is to 
have the power of diarging them with MOL a year as a 
jointure to his wife. It is a mere repetition — an use- 
less repetition, I admit, where the power given by the 
former deed still subsisted — but, at all events^ a mere 
epetition. 

If there is nothing in the literal construction of the 
erms to vary the notion that the deed of 1805 gave no 
additional power, is there any thing in the intention of 
the parties, as manifested in the deed, which ought to 
lead us to suppose that the power, which it professes to 
give to Atwood WigseU Taylor, was to be an accumulative 
power ? The intention appears to me to be the other 
way; and there is nothing on the face of the instrument 

to 
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to show any intention of giving a second jointure. For, 1828. 
in the first place, it appears that Jtwood WigseU Taylor 
an'd 22. T. Streatfield were meant to be put on the same 
footing except with respect to priority. Atwood Wig" 
sell Taylor was to take before iZ. T. StreatfieUk but 
they were each to take the same kind of estate. Streai^ 
Jield has only the power of charging 400/. a year as a 
jointure ; and there is no reason, therefore, to suppose 
that Atwood Wtgsell Taylor was meant to have the 
power of charging the property with two sums of 400/. 
by way of jointure. It is also expressly provided that 
the estate shall be charged with only one jointure at the 
same time. 

It is material to consider that from the very nature of 
the two former provisos — the one relating to the change 
of name and taking the arms of WigseU^ and the other 
giving the leasing power, — neither of them could be 
accumulative; and the natural conclusion is, that the 
power of jointuring was not meant to be accumulative. 

As to the power of charging portions, even supposing 
the second construction of the terms, *^ the limitations 
aforesaid," were to be adopted, so that the second 
power would extend to Atwood WigseU Taylor, it would 
give him only a power of charging the estate with 1000/. 
more for provisions than he could do under the settle- 
ment of 1757. 

On the whole, as the terms of the deed, according to 
the strict and literal natural construction, do not confer 
a second power of charging the estate with a second 
sum of 400/., and as there is nothing in the instrument 
leading me to suppose that such was the intention of the 
party, I am of opinion that the appeal must be dismissed, 
and the decree of the Vice-Chancellor affirmed. 
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l>ei:ember. CREMORNE V. ANTROBUS. 

Construction H^HOMAS Lord Viscount Cremome by his will, dated 
ihat^ll"J^ the 26th of Z)^c^iAer 18 11, devised his freehold ma- 
under the de- nors, lands, and hereditaments in the counties of Louth^ 
« fiirniture." Waterford^ and Monaghan^ to trustees and their heirs, 
A testotor xxpcm trust, for Richard Thomas Dawsoii during bis life, 
queathed his and after his decease, for his first and other sons succes- 
^UinL- sively in tail male, with remainders over. Then fol- 
house, to- lowed a bequest in the following words : — ** Next, 
aUhbpic- ^ 8^^® ®"^ bequeath unto my said dear wife all that 
tures, printt, my leasehold messuage and dwelling-house, with the 
paintings in outhouses, buildings, ground, and appurtenances there- 
miniature or ^jQ^Q belonging, situate in Stanhope Street^ May Fair^ 
ail his gold in the county of Middlesex^ and in my own occupation, 

coins!! m^als. ^^^^^ ' "^^ ^^^^ ^" Xee^e for a long term of years, and 

watdies, and of which there is now about nine hundred years to come 

every kind ^^^ unexpired, and which said messuage, tenement, 

whatsoever; and premises is subject to a yearly ground rent of Slil 

coaches car- payable in respect thereof; to have and to hold the 

riaffes, harness, g^ij leasehold messua^re or tenement and premises, 

and furniture r n i 

to the same with the appurtenances, lor all such estate, term, or m- 

beloneing; terest as I shall have therein at the time of my decease, 

and also, all . 

and singular unto my said wife for and during the term of her 

wSl'en«t '""""'I l'f«' together with all the pictures, prints, draw- 
tonissaid ings, or paintings in miniature or enamel, except the 

suage, to- picture of my dearest Lady Ann Dawson^ with all my 
gether with 

the household furniture, plate, linen, wines, liquors, and other his estate and effects 
whatsoever, in and about the same, and that snoulJ be in his possession at the time 
of his decease, or in and about his said dwelling-house, or the outhouses and offices 
appurtenant thereto, and by him held, used, occupied, and enjoyed therewith : by a 
codicil he made a different disposition of the house, " with all its furniture and ap- 
purtenances thereunto belonging:" Held, that pictures placed in the house as orna- 
mental furniture, and the plate and linen, passed by the codicil ; but that the codicil 
had no operation on the disposition made by the will of the books, the gold and 
silver coins, trinkets, and. things of that nature. 

gold 
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gold and silver coins, medals, watches, and trinkets of 1828. 
every kind whatsoever, as also my coaches, carriages^ Ckejiorne 
harness, and furniture to the same belonging ; as also v. 

all and singular the fixtures appurtenant to my said last 
mentioned messuages, together with the household fur- 
niture, plate, linen, wines, liquors, and other ray estate 
and effects whatsoever in and about the same, and that 
shall be in my possession at the time of my decease, or 
in and about my said dwelling-house, or the outliouses 
and offices appurtenant thereto and by me held, used^ 
occupied, and enjoyed therewith, and as appurtenant 
thereto, also given to my said wife, and the coach-houses 
and stables which I now occupy, for all the estate and 
interest I have therein, for her life, she paying the rent 
and performing the covenants contained in the lease 
under and by virtue of which I hold the same ; and after 
the death of my said dear wife, I give all the aforesaid 
leasehold premises situate in Stanhope Street aforesaid, 
so as aforesaid devised to her for her life, to hold the 
said leasehold messuage and premises for all the term I 
have therein, unto the said Richard Thomas Dawson^ 
his executors, administrators, and assigns, for his and 
their own use and benefit, together with all the aforesaid 
pictures, drawings, coins, medals, trinkets, coaches, car- 
riages, and furniture to the same, together with all the 
aforesaid furniture, plate, liquors, and every other article 
and thing whatsoever mentioned and included in the 
aforesaid devise, as shall be found to be in and within 
my said messuage, dwelling-house, and other premises 
so as aforesaid devised to her for her life, at the time of 
her decease, for his own use and benefit, and subject 
to the rents and covenants aforesaid." 

The testator afterwards made a codicil, dated the 
13th of March 1812, which contained the following 
clause : — ** And as to my leasehold messuage or dwell* 

ing- 
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ing^house in Stanhope Street^ wherein I now dwell, I do 
declare my will and desire to be, that my said dear wife 
shall and may have and enjoy the same, with all the 
furniture and appurtenances thereunto belonging, during 
die term of her life, and from and after her decease 
that the same messuage or dwelling-house, with such 
furniture as shall be in, about, or belonging tberieto at 
die time of such her decease, shall go unto and be held 
and enjoyed by the said Richard Thomas DaWsen^ or 
soch other person or persons as by virtue of the limit- 
ations in my said will contained shall for the time being 
be entided to the bulk of my freehold estates, it being 
my desire and intention that my said leasehold house 
shall be hdd and enjoyed after the deoease of my said 
wife, together with my said freehold estates, so fiur as the 
nature of the property and the rules of law will permit; 
and I do hereby, so far as I have any power or authority 
in that respect, give and bequeath the said leasehold 
messuage or tenement and premises accordingly, for all 
the residue of the term or estate now to come and 
unexpired therein ; provided always, and I do expresdy 
declare my will to be, that no person who shall or may, 
under or by virtue of the limitations of the setdement of 
my said will directed to be made of my said freehold 
estates, be entided to an estate tail in the same freehdd 
premises shall be entitled to take or be considered as 
having taken an absolute interest in the said leasehold 
premises, or any part thereof, until such person shall 
have attained the age of twenty-one years, or shall 
sooner depart this life, leaving lawftd issue living at 
his or her death, or bom in due time afterwards, which 
shall first happen." 



The testator died in March 1819, and his* widow, on 
the 14th otJpHl 1826. Richard Thomas Dofmon Lord 
Oremome died in March 1827, when bis soft Richard 

Lord 
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Lord Cremome became tenant in tail in possession of 1828. 

the testator's freehold estates ; and a question arose 1 " 

between him and the personal representative of his v. 

father as to the extent to which the codicil had revoked ^'^bv*- 

the disposition made by the will of the furniture and 

other articles in and about the leasehold in Stanhope 

Street. The present Lord Cremome^ as tenant in tail 

in possession of the freehold estates, insisted that the 

operation of the codicil extended to all the various 

articles which were given to the widow of the testator 

during her life, so that upon her decease Richard 

Thomas Lord Cremome became entitled to the use of 

them but only for his own life, and that upon his death 

they went to the person next in remainder* On the 

other hand, the personal representative of Bichard Thty- 

mas Lord Cremome contended that the disposition di« 

rected by the codicil after the death of the widow did 

not extend to all the articles included in the bequest 

contained in the will, and, therefore, that, upon the 

death of the widow, Richard Thomas Lord Cremomej 

under the clause in the will, was entitled absolutely to 

all those articles which the words of the codicil did not 

comprehend* 

The articles in the dwelling-house in Stanhope Street 
were set forth in the schedule to the Master's re- 
port. The first part of the schedule contained fixtures 
and household goods ; the second part, linen and china, 
which had been in ordinary use; the third part, books, 
kept in bookcases or shelves fixed to the walls, and 
prints, and pictures which had been framed and were 
usually hanging up; and the fourth, portfolios of plates, 
books of prints, medals, coins, miniatures, trinkets, and 
a variety of miscellaneous articles. The Master was of 
opinion that the articles comprised in the first three 
parts of the^ schedule were to be considered as fumitare. 

Lord 
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1828. Lord Cremome presented a petition, praying that the 

1~ ' ' report might be confirmed, and those articles might be 

o. assigned to a trustee in trust for him and the other per- 

KTKOBus. g^^g successively entitled to the testator's freehold estates. 

The personal representative of Richard Thomasj late 

Lord Cremome^ presented a counter petition, insisting 

that the articles comprised in the second and third parts 

of the schedule belonged to him absolutely, and praying 

that they, together with the articles enumerated in the 

fourth part of the schedule, might be delivered to him. 

On these petitions the Master of the Rolls made an 
order bearing date the 5th of June 1828, which declared, 
that, according to the true construction of the codicil, all 
the articles and things by the will specifically given with 
and belonging to the leasehold house in Stanhope Street^ 
were, subject to the life-interest therein of the testator's 
widow, given, together with the said leasehold house, to 
the person for the time being entitled by virtue of the 
limitations in the will to the bulk of the testator's free- 
hold estates, to be held and enjoyed together with those 
estates, so far as the nature of the property and the rules 
of law would permit; and directions were given for as- 
signing the leasehold and all the articles comprised in 
the four parts of the schedule to a trustee upon trusts 
conformable to the tenor of the declaration. 

From this order the personal representative of JSficAan/ 
Thomas Lord Cremome appealed. 

He contended that the words in the codicil comprised 
only what in the strict sense of the word was denomi- 
nated furniture, namely, the articles enumerated in the 
first part of the schedule ; and, tlierefore, the codicil did 
not, as to the articles enumerated in the second, third, . 
and fourth parts of the schedule, alter the bequests con- 
tained in the will. 

Ifr. 
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Mr. Bickersteth and Mr. Lynch^ for the appellant. 1828. 

Cremoene 
Mr. Sugden^ Mr. PepySj and Sir George Grey^ for Lonl v. 

Cremome. Antrobhs. 



Mr. Knight^ for an infant entitled in remainder. 



The Lord Chancellor. 

Nothing can be more precise or particular than the 
enumeration of the property which the testator intended 
should pass by the bequest in the will. He intended not 
only that the furniture, properly so called, should pass, 
but every article of personal property which should be 
in the house at the time of his decease. After the death 
of his wife, he gives this property absolutely to Bichard 
Thomas Dawson^ and, in so doing, again enumerates the 
property almost in the same terms as he had used before : 
and though in the second enumeration some particular 
articles or some particular terms are omitted, they are 
supplied by general expressions at the end of the clause, 
by which the bequest of the property over was made 
co-extensive (as far as related to the description of the 
property) with the original bequest to the widow. No 
doubt can be entertained with respect to the construction 
of the will. 



January 
1889. 



Three or four months afterwards the testator made a 
codicil, the object of which was, that after the death 
of the wife, the leasehold house and the furniture in or 
about it, or belonging to it, should, as far as the rules of 
• law would allow, go with the bulk of his freehold estates. 
It is material to advert to the terms of the bequest con- 
tained in the codicil. The testator, in describing the 
property in the codicil, does not make use of the same 
Vol. V. Y expressions 
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expressions as he had previously made use of in the 
will; but employs terms of a more general description: 
and it is upon the meaning and import of those terms» 
taken, not merely by themselves, but in connection with 
and in reference lo the will, that the present question has 
arisen. The words of the codicil are these : — ** I do de- 
clare my will and desire to be that my said dear wife 
shall and may have and enjoy the same," (that is, the 
dwelling-house in Stanhope Street^) " with all the furni- 
ture and appurtenances thereunto belonging, during the 
term of her life ; and from and after her decease, that the 
same messuage or dwelling-house, with such furniture as 
shall be in, about, or belonging thereto at the time of 
such her decease, shall go unto and be held and enjoyed 
by the said Richard Thomas Dawson^ or such other per- 
son or persons as by virtue of the limitations in my will 
contained shall for the time being be entitled to the bulk 
of my freehold estates: it being my desire and intention 
that my said leasehold house shall be held and enjoyed, 
after the decease of my said wife, together with my 
freehold estates, so far as the nature of the property and 
the rules of law will permit." The question is, whether 
all the articles which by the will were bequeathed 
together with the leasehold house, or only a part of 
them, are to be comprehended in the codicil ? 



Some stress was laid, in the course of the argument^ 
upon the words '^ and appurtenances thereunto belong- 
ing;" and it was said that the effect of the word 
" furniture " was extended by the words •* appurte- 
nances thereunto belonging." It appears to me that 
there is no weight in that argument; because, upon 
adverting to the will, I find precisely the same ex- 
pressions made use of, not with reference to the furniture 
or the articles in the dwelling-house, but with reference 
to the messuage itself. la the will, he bequeaths his 

lease- 
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leasehold messuage, *^ together with the out-houses, 
buildings, ground, and appurtenances thereto belong- 
ing," — precisely the same phrase as occurs in the codicil : 
and, in grammatical construction, the words *' appurte- 
nances thereto belonging" in the codicil may be re- 
ferred to the messuage as clearly and as satisfactorily 
as in the will itself. He gives the messuage to his wife 
for life, '* with the furniture and appurtenances thereto 
belonging;" that is, the furniture belonging to the 
dwelling-house, and the appurtenances belonging to the 
dwelling-house. Tiie codicil must be taken, therefore, 
as if the words **and appurtenances thereunto belonging" 
were omitted, and as if the clause were, ** my will is, my 
wife shall have and enjoy my leasehold house with all 
the furniture thereunto belonging." The question then 
is, what is the meaning of those terms ? 




V, 

Antbobus. 



If the construction had depended upon the codicil 
alone, the words, I think, would have embraced the 
pictures, because, by the finding of the master, the 
pictures were part of the ornamental furniture of the 
house ; — they would have embraced the plate, because 
the plate was in use in the family; — they would have 
embraced the linen, because that was part of the 
furniture of the house. It was said that the terms 
of the codicil ought to be controled and governed by 
the terms of the will, and that it was clear, from the 
disposition in the will, that the testator did not mean 
to include under the description of furniture either 
the pictures, the plate, or the linen. In the will, the 
testator gives the dwelling-house, together '* with all 
the pictures, prints, drawings, or paintings in miniature 
or enamel, except the picture of my dearest Lady Ann 
DawsoTij with all my gold and silver coins, medals, 
watches and trinkets of every kind whatsoever ; as also 
my coaches, carriages, harness, and furniture to the 

Y 2 same 
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same belonging; as also all and singular the fixtures 
appurtenant to my said last-mentioned messuage, together 
with the household furniture, plate, linen, wines, liquors, 
and other my estate and effects whatsoever in and about 
the same." And it was contended that it was clear from 
this special enumeration, that the testator did not con- 
sider that these different articles were included under 
the term " furniture." Now this argument resolves 
itself into two parts. When the testator gives his house- 
hold furniture, plate, linen, wines, liquors, &c., it cannot 
be argued, with an}' shew of reason, that, because he 
specially enumerates plate and linen, &c., he did not 
consider they passed under the word " furniture," the 
words of enumeration following the term " household 
furniture;" and though the testator might understand 
and suppose that the articles would pass under the de- 
scription of household furniture, it was natural that for 
greater certainty he should enumerate them specifically. 
I think, therefore, the argument has no force as applica- 
ble to the plate, the linen, and the other articles which 
immediately follow the term " household furniture." 



The construction might be different with respect to the 
pictures, prints, &c., because he gives the pictures, &c 
first, together with the household furniture, and seems, 
therefore, to draw a distinction between them and house- 
hold furniture. Still, when I consider that three or four 
months elapse after the date of the will before the codicil 
was executed, and when I find that in the codicil he gives 
the house, together with all the furniture thereunto be- 
longing, and that the pictures formed a part of the fur- 
niture, whatever doubt the expressions in the will may 
throw upon the subject, I think that doubt is not suffi- 
ciently strong to lead me to say that those articles did 
not pass by the codicil under the description of ^* all the 
furniture belonging to the dwelling-house." I am of 

opinion, 
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opinion, therefore, (concurring so far with the Master 
of the Rolls), that the pictures, the plate, and the linen, 
passed by the codicil. 

There are, however, two other classes of articles to 
which I must direct my attention. I imagine it is 
unnecessary for me to say any thing with respect to the 
coaches and carriages. Lord Cremotme died in the year 
1813, and the tenant for life, in the year 1826; therefore 
the coaches and carriages must be out of the ques- 
tion ; they must have been worn out during the life 
of the tenant for life. As to the gold and silver coins, 
trinkets, and things of that nature, they would not pass 
under the description of ^* furniture belonging to the 
dwelling-house," unless there are special circumstances 
shewing that those articles were so used and disposed of 
in the house, as to be part of the ornamental furniture of 
the house, or in some way connected with it. I may 
conjecture that the testator intended that all the property 
should pass by the bequest in the codicil, which was 
affected by the bequest in the will ; but I cannot act on 
that conjecture; and I do not see in the codicil any 
words sufficiently strong to authorize me to say (unless 
there are some special circumstances), that the gold and 
silver coins, the medals, watches, trinkets, and other 
articles of that kind, passed by the codicil. 

Neither do I think that the books will pass under 
the description of ** furniture," unless there be special 
circumstances. 
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Dec. 84. STURZ V. DE LA RUE and Others. 

An invention A N injunction had been obtained ex parte to restrain 
pTperrbTthe ^^^ Defendants " from making, printing, engrav- 

application of ing, preparing, selling, or disposing o^ or causing to 
a certain com- , , . , j j i j j* a 

position, such be made, pnnted, engraved, prepared, sold, or disposed 

a burface as gf^ ^iuy printings, engravings, cards, boards, or tablets, 
lines of cop- or other articles made, printed, engraved, or prepared 

per and other according to the invention therein mentioned, or any part 

plate pnntmg o ... . 

more clear thereof, or otherwise, in infringement of a certain patent," 

may pSeriy ^^ ^'*^'^^ ^^^ Plaintiff claimed to be entided by assign- 
be descnbed nient from John George Christ, the original patentee, 
in a patent as 
an improve- 
ment in cop- The patent purported to be " for certain improve- 
per and other . ' , . i • • „ rrn_ 
plate printing, ments m copper and other plate pnnting. 1 he speci- 

• ^"f- °^***-^ fication declared that " the nature of the invention 

ingredients m 

the composi- consisted in putting a glazed or enamelled surface on 

whiteTul^ paper to be used for copper and other plate printing, by 

stance, im- means of white lead and size, whereby the finer lines of 

Germanuy ^^^ engraving are better exhibited than heretofore, and 

and which ^\^q Jq ^ mode of polishino: the said enamel, and the 

could be pur- , . " 

chased at one impression after it has been drawn from the plate." 

or two colour Directions were given for preparing the size, and for 
shops in Lon- ^ ^ ^ ^ ° ^ *^*o.i ^ 

don; the only mixing with it a certain proportion of ** the Jlnest and 
denoimination P^^^^^^ chemical white lead, previously ground fine;" and 

given to it in then the mode of applying the mixture to the surface of 
the specifica- , 

tionwas, **the ^® 

purest and 

finest chemical white lead ;" but there was no article known by that denomina- 
tion in the trade, or in the shops where white lead is usually sold; and the finest 
white lead which could be obtained would not answer the purpose : Held, that the 
specification was insufficient. 

On an application for an injunction to restrain the infringement of a patent the 
party must swear, that, at the time of making the application, he believes thbt at the 
date of the patent the invention was new, or had not been previously known or 
used in this kingdom. 
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the paper was described, together with the process to be 1838. 
observed in applying the plate to paper thus prepared^ ^ "- -^ 
and in drawing off the impression. It was added, o. 

that the press-board should " be made of a plate of cast ^* ^^ ^''** 
iron, ground to a perfectly smooth surface; that the 
paper, with the impression so drawn off, should be laid 
aside for twenty-four hours, and at the end of that time 
placed, with the impression downwards, on a plate of 
finely polished steel, and passed several times through 
the press with a strong pressure/' The specification 
claimed, *^ as the said invention, the glazing and enamel 
hereinbefore described, applied to paper or card board 
in manner also hereinbefore described, for the purpose of 
copper and other plate printing." 

The Defendant now moved to dissolve the injunction, 
on the ground that the alleged patent was void. 

Mr. Homey Mr. Stdgden, and Mr. Loraincj in support 
of the motion. 

Mr. Tintiey and Mr. Rotchy contra. 

The first objection made to the patent was, that the 

title did not agree with the specification, or describe the 

alleged invention truly. The patent, according to the 

title, was for improvements in copper and other plate 

printing; the alleged invention related merely to the 

manufacture of a certain species of paper or cards. It 

was on a similar ground that patents were held to be 

void in Cochrane v. Smethurst(a) and The King v. 

Wheeler {b). Supposing, for a moment, the patent to 

be valid, could it be denied, that every person bad a 

right to prepare cards and paper in the very mode 

described in the specification, provided he did not use 

such 

(«) 1 Simrk. SOS. (h) 2 B. ^ A. 550 
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2828. such cards and paper for the purpose of plate en* 
~ ' irravinir ? 

&TUMZ ** O 

V. 

De la Rue. The answer made by the Plaintiff was, that plate 
printing was a process, and that the invention claimed 
by the patentee was an improvement in one or more of 
the stages of that process. In The King v. Wheeler the 
process was mis- described ; the improvement was not 
what the patent stated it to be, ^* in drying and preparing 
malt," but in the making of beer by means of a new 
mode of using malt ; and the patent (supposing there 
had been no other objection to it than the title) would 
have been valid, if it had been expressed to be, '^ for im- 
provements in the making of beer." In Cochrane v. 
Smethurst the alleged invention did not form part of a 
process, and the patent should have been for an im- 
provement in lamps or in the burners of lamps. 

The Lord Chancellor. 

The description in the patent must unquestionably 
give some idea, and, so far as it goes, a true idea of the 
alleged invention, though the specification may be 
brought in aid to explain it. The title in this patent 
is for ^* cectain improvements in copper and other plate 
printing." Copper-plate printing consists of processes 
involving a great variety of circumstances : the paper 
must be of a particular description ; before it is used, it 
must be damped ; it must remain damp a certain time, 
and must be placed in a certain temperature ; the plate 
must be duly prepared, and duly applied, and various 
processes must be gone through, before the impression is 
drawn off and brought to a finished state. An improve- 
ment in any one of those circumstances, — in the prepar- 
ation of the paper, for instance, or the damping of it, &c. 
— may truly be called an improvement in cqpper^plate 
printing. In this case, the principal part of the improve- 
ment 
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ment relates to the preparation of the paper. It is ^ 1828. 
material to the perfection of copper-plate printing that 
the lines should be as distinct as possible; and if, by 
adding any thing to the surface of the paper, more 
clearness is given to the lines, that is an improvement 
in copper-plate printing. Here, however, the improve- 
ment extends to other steps of the process, as well as to 
the preparation of the paper. For the specification, 
though it says that the impression is to be taken off in 
the usual manner, states, that an iron board is to be sub- 
stituted for a wooden one, and describes a subsequent 
operation through which the impression is to go. 



The second objection was, that the substance, which 
was to be mixed with the size, was not properly de- 
scribed or denominated in the specification. 

The affidavits filed on the part of the Defendants 
stated, that application had been made at the shops of the 
principal chemists in London for the purest or the finest 
chemical white lead, but that none of these chemists 
knew of or had any such article ; that the purest and 
the finest white lead would not answer the purpose ; that, 
for several years before the date of the patent^ the De- 
fendant De La Rue had made many experiments for im- 
proving the surface of paper and cards by applying 
mixtures of white lead and size, all of which failed ; that, 
since he had read the specification, he had repeated the 
experiments, observing the directions there given, but 
with as little success as before ; that no preparation of 
lend known in this country would produce the surface 
which appeared on the Plaintiff's cards; that, some 
time ago, the Defendant De La Sue, when travelling oa 
the contment, met with a white substance, which, oa 
trial, furnished the enamel which he had long sought 

for. 
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1828# for, andi when mixed with siae and duly applied, gave 
- ' " to paper a beautiful white surface; that he had since 
V. discovered that this white substance was imported by 

^ ^"^ the Plaintiff, and was used by him for putting the last 
coats of composition on his paper and cards, the previous 
coats being made of white lead or some other inferior 
article ; that the Defendant De La Rue had subjected 
portions of the said white substance to various trials, 
from which he was satis6ed that it was not the sub- 
stance known in this country as white lead, though he 
believed it to be a preparation of lead in combination 
with other substances ; and that he was confirmed in his 
opinion by the fact, that the white colouring matter im- 
ported from abroad, when dissolved, changed litmus blue 
test paper red, whereas no such effect is produced by 
pure white lead. 

The Plaintiff swore in reply, that the substance used 
by him in the composition for glazing and enamelling 
paper and cards was the finest and purest chemical 
white lead ; that he procured it from Germati^ g that it 
was imported by other persons in this country, par- 
ticularly by Mr. Ackerman in the Strand^ and by bis 
son, Mr. Ackerman in Regent Street i that it could be 
bought of them, on application for " the finest and 
purest chemical white lead,'' which was its proper name, 
and the only proper name by which it could be deno- 
minated in the Englisli language ; and that it consisted 
of white lead fined and purified, by chemical process^ to 
the highest possible degree of which its nature was 
capable. 

It appeared, further, that the substance in question 
had been bought by one person at the shop of Mr. 
Ackerman in Regent Street^ under the name of ** the 
purest: and finest chemical white lead.'* On the othec . 

hand. 
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handy a person swore that having gone to the two shops 1828. 
of the Messrs. Ackermanj and inquired for the purest ~' ~ 
chemical white lead, he was informed by the shopman _^ v. 
at the one shop, " that he did not know such a colour ;" 
and at the other, ** that they did not keep it." 

The Lord Chancellor. 

It is a principle of patent law, that there must be the 
utmost good faith in the specification. It must describe 
the invention in such a way, that a person of ordinary 
skill in the trade shall be able to carry on the process. 
Here, the specification says, that there is to be added to 
the sisse certain proportions '* of the finest and purest 
chemical white lead." A workman would naturally go 
to a chemist's shop, and ask for ^* the finest and purest 
chemical white lead;" the answer which he would re- 
ceive would be, that there was no substance known 
in the trade by that name. He would be compelled 
to ask for the purest and finest white lead; and, ac- 
cording to the evidence, the purest and finest white 
lead that can be procured in London will not answer 
the purpose. 

It is said that there is a substance prepared on the 
Continent, which is white lead, or some preparation of 
white lead; and that, by using it in the manner de- 
scribed in the specification, the desired effect is pro- 
duced. If that be so, the patentee ought to have 
directed the attention of the public to that circum- 
stance. He ought to have said, *^The purest white 
lead which can be obtained in the shops in London 
will not do; but there is a purer white lead prepared 
on the Continent, and imported into this country, which 
alone must be used." ** The purest and finest chemical 
white lead " must mean the finest and purest white lead 
usually gotten in the general market for that com- 
modity. 
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1828. niodity, unless the public be put on their guard by a 
statement, that what would be called very fine and pure 
white lead, in the ordinary sense of the trade, will not 
answer, but that the white lead used must be of a 
superlatively pure and fine quality, prepared in a par- 
ticular way and to be gotten only in a particular place. 
If the article is not made in this country, but may be 
imported, it would be necessary to mention that cir- 
cumstance. 

It is said that the description in the specification will 
be sufficient, if the substance is known in the trade by 
the name of ^^ the purest and finest white lead," or 
'* the purest and finest chemical white lead." But it 
does not appear that there is any substance generally 
known in the trade by that denomination. 

It is alleged that the substance can be purchased at 
the shops in London ; and two are specified. In point 
of fact, it has been purchased only at one of those shops; 
and they are not chemists' shops, but colour shops. 

It appears to me that this specification does not give 
that degree of full and precise information which the 
public has a right to require. In this state of the evi- 
dence, therefore, the injunction cannot be sustained. 



Mr. Sugden urged that the injunction ought to be 
dissolved with costs ; more especially because the Plain- 
tiff had not stated in the affidavits on which he obtained 
it, nor alleged in his bill, that, to tlie best of bis know- 
ledge and belief, at the time when he applied for the 
injunction, the invention mentioned in the patent was 
new, or newly introduced into this country ; and he relied 
upon Lord Eldorii dictum in HiU v. TTiompson(a) — 

« When 

{a) 5 Mer.fiZA. 
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" When in future an injunction is applied for ex patiCj 1828. 

on the ground of violation of a right to an invention ^^ *'^ 

Stubz 

secured by patent, it must be understood that it is v, 

incumbent on the party making the application to ^^ ^ ^"*' 
swear, at the time of making it, as to his belief that 
he is the original inventor ; for, although when he ob- 
tained his patent, he might have very honestly sworn as 
to his belief of such being the fact, yet circumstances 
may have subsequently intervened, or information have 
been communicated, sufficient to convince him that it 
was not his own original invention, and that he was 
under a mistake when he made his previous appli- 
cation.'' 

The affidavit of the Plaintiff stated, that by certain 
letters patent the patentee, Christy was authorized to 
exercise and make use of within England, &c. *^ a 
certain invention in the said letters patent recited to 
have been, as it had in fact been, as deponent verily 
believes, communicated to the said John George Christ 
by a certain foreigner residing abroad." There was not 
in the bill, or in the affidavits on which the injunction 
was obtained, any other allegation as to the originality 
of the invention, or as to its not having been previously 
known or used in this country. 

The Lord Chancellor. 

There can be no doubt that, when a party comes 
for an injunction against the infringement of a patent, 
he ou<>ht to state that he believes, at the time when he 
makes the application, that the invention was new, or 
had never been practised in this kingdom at the date of 
the patent It is not enough that it was believed to be 
new at the time when the patent was taken out. 

The injunction was dissolved with costs. 
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Feb, 5. BAILEY V. LLOYD. 

Ini779,2f.X.y W^ articles of agreement, bearing date the 12th of 

tion^of h^'"" ^^'^ ^^^^^ Samuel Andrew Uoyd, in eonrideration 

marriage with of an intended marriage between him iind Ann Votins, 
Tenanted for ^^^ daughter of Richard Vokins and Margaret his wifi^ 
the payment corenanted with trustees, that, in case he should survive 

of 5000/. 

within three his 

months after ^ 

hii decease, for the benefit of the children of the marriage; in 1815, upon the mar- 
riage ofJSmtMf one of his daughters by A, V., he executed a de«d« which recited 
that it had been agreed, that by way of additional oortion for EnimfL he should 
enter into a covenant, that she should have an equal share at least with his other 
children, of .the real and personal estate which he should be entitled to at b» 
decease, after payment of his debts; and that any money or other estate and effects 
which any of tlie children might receive in the lifetime of S, I*,, or might become 
entitled to under or by virtue of any gift or disposition by will or otherwise, made 
or to be made by A. F., the mother, or otherwise howsoever under her^ should be 
deemed an advancement within the meaning of the indenture. This recital was 
followed by a covenant, that his heirs, &c. should within three months after his 
death con? ey to the trustees of Emma's settlement a share of his real and personal 
estate, equal to the share which any other of his children should have had or be 
entitled to; and afterwards came a proviso, that any money and other estate and 
eflbcts whidi might afterwards be conveyed or advanced by S. L. to anv of his 
ebildren, and also that certain copyholds, of which A. V, was tenant in tdl. whose 
interest, it was stated, was forthwith intended to be barred, and further, that any 
money, or other estate and effects, which any of the children might receive by the 
gift, bcxjuest, or other disposition by will or otherwise of A, V, or under the statute 
of distributions in case ot her intestacy, or which any of them should derive bv, 
from, or under her by any ways or means, should be deemed an advancement within 
the meaning of the covenant. No act was done to bar the estate tail of A. F. in 
the copyholds, and on her death and the death of S. L., the eldest son and customary 
heir became en^tled to the copyholds under the limitations in the surrender^ wfiich 
created the estate tail: Held, that these copyholds were to be considered as an 
advancement to the eldest son, within the meaning of the covenant 

That the 3000/. du^ under the covenant of 1779 was to he paid, before any part 
of the assets couTd be applied in satisfying the covenant contained in the deed of 

1SI5. .-"*'* 

Whether a testator intended by his will to execute a power, is to be collected 
from the whole instrument, and not from the force of any particular expression. 

In this case, the testator devised his estates, and made disposition of part of the 
fund to be produced by the sale of the estates, to purposes not warranted by the 
power; but still, upon the whole will, the Court held that he intended to execute 
the power. 

The recital of a deed is a kev to the construction, where the operative part b 
doubtfully ezprened, and not otherwise. 




CASES IN CHANCERY^ S31 

his iDtended wife, and should at his death leave issue by 1829* 
her which should survive him for three months, his 
heirs, executors, or administrators, should, within three 
months after his decease, pay 3000/., to be divided among 
all or any of the children or issue of the marriage, in such 
shares as he, Samuel Andrew Ucyd^ should by deed or 
will appoint, and in default of appointment, among the 
children of the marriage in equal shares. 

The marriage was solemnized. Afterwards, on the 2d 
oi March 1780, Richard Vokins, for and in consideration 
of the natural love and affection which he had for his 
only child, Ann Uoyd^ and her husband, Samuel Andrew 
Uoydj and the issue between them begotten or to be 
begotten, and for divers other good causes and consider^ 
ations, surrendered certain copyhold lands holden of the 
manor of Thombury^ to the use, after the death of 
himself and his wife, of Ann Ucyd during her life, and 
then of Samuel Andrew Lloyd during his life, and after- 
wards of the heirs of the body o(Ann by Samuel Andrew 
Lloyd begotten or to be begotten. 

By deeds dated the 9th and 10th of May 1780, 
Richard Vokins and Margaret his wife conveyed certain 
freehold estates to trustees and their heirs, to the us^ 
after the death of Richard and Margaret Vokins and of 
Mr. and Mrs. Uoyd^ of all or any of the children of 
Mr. and Mrs. Lioydy in such shares as they should,, 
during their joint lives, jointly appoint; and if no 
joint appointment was made, to the use of all and 
every or any and such of the children or child and issue 
of the body of the said Ann Ucyd by the said SamtiH 
Andrew Lloyd begotten or to be begotten, as well ienmle 
as male, and without distinction, either entire, or by such 
parts, shares, and proportions or disproportions, at such 
times or time^ for such eatatei^ intents, and pttqposes^ and 

in 



332 



CASES IN CHANCERY. 



1829. 




in such manner and form as the survivor or longest 
liver of the said Samuel Andrew LUyd and Ann his wife, 
by any deed or deeds in writing, with or without power 
of revocation, under his or her hand and seal, by him or 
her executed, in the presence of and attested by two or 
more credible witnesses, or by his or her last will and 
testament in writing, or any writing in the nature thereof, 
or purporting so to be, under his or her hand and seal 
or hand alone, to be by her executed or signed in the 
presence of and attested or witnessed by three or more 
credible witnesses, should appoint 



In 1815, Mr. Vokins and his wife had been long dead. 
Mr. and Mrs. Llcn/d had had nine children, of whom seven 
being about to intermarry with the plaintiff ^/-^Ato* Bailey ^ 
were at that time alive; and Emmoj one of the daughters, 
Mr. and Mrs. Uoj/d by a deed dated the 26th of October 
1815, appointed to her one-seventh share of the freehold 
and leasehold premises comprised in the settlement of the 
10th of May 1780; and Mr. Lioyd^ by the same deed, 
appointed to her one-seventh share of the 3000/. The 
share thus appointed was, along with other property, 
made the subject of a settlement dated the 28th of Octo^ 
her 1815, in which was the following recital: — ^* And 
whereas the said S. A. Lioyd is and stands seised of or 
well entitled to freehold estates of inheritance of con- 
siderable value ; and it was also agreed by and on the 
part of 5. A. Lioyd^ on the treaty for the said marriage, 
that, by way of additional portion for his said daughter 
'Emma Lloyd^ he should enter into a covenant that she 
Emma Lioyd should have and be entitled to an equal 
share at least with his present or future children of the 
estates real and personal which he the said 5. A. Lioyd 
should be seised of or entitled to at the time of his decease^ 
after due payment of his just debts, funeral and testa- 
mentary expenses; and that if any or either of his children 

shall 
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shall at any time or times hereafter have or receive any 
sum or sums of money, or other estate or effects, upon 
marriage or otherwise, in the way of advancement, in the 
lifetime of the said S. A. Uqyd, he, she, or they should 
account for and accept the same as and in part of his or 
her share of the estates real and personal of their said 
father; and also that any and every sum and sums of 
money, and other estate and effects real and personal, 
which the said children or any of them should become 
and be entitled to, under or by virtue of any gift or 
disposition by her last will and testament, or otherwise 
made or to be made by the said Ann Uoydf the mother, 
or otherwise howsoever under her, shall be deemed and 
considered an advancement within the true intent and 
meaning of these presents." In the operative part of the 
deed the covenant was expressed in these words: — 
** And this indenture further witnesseth, that, in further 
consideration of the said intended marriage, and in fur- 
ther pursuance of the agreement made upon the treaty 
for the same, the said 5. A, Lloyd for himself his 
heirs, executors and administrators doth covenant, pro- 
mise, and agree with and to the said F. Bailey and 
H. Lloyd^ their executors, administrators, and assigns, 
in manner following; viz., that in case the said intended 
marriage shall take effect, then and in such case the 
heirs, executors, and administrators of him the said 
S. A. LUyd shall, on or before the expiration of three 
calendar months after his decease, duly convey, assign, 
and assure such part of the real and personal estate of 
or to which he shall be seised, possessed, or entitled, as 
shall be equal at least to the shares which the other 
children of him the said S. A. Uoyd^ or any or either of 
them, shall have or be entitled to, or shall have had or 
been entitled to, of or in such estate or effects, unto and 
to the use of them the said F. Bailey and H. LJoyd^ or 
the survivor or survivors of them, his heirs, executora. 
Vol. V. Z adminis* 



1829. 
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1829. admimstratora and assigns, to the intent that they or 
he may stand seised or possessed thereof and interested 
therein) upon and for the several trusts, intents and 
purposes, and with, and under, and subject to the several 
powers, provisoes and agreements hereinbefore declared 
and contained concerning the same, or such of them as 
shall then be subsisting and capable of taking effect: 
Provided always, and it is hereby agreed between and by 
the said parties to these presents, that all and every sum 
and sums of money, or other estate and effects whatsoever, 
which shall or may at any time hereafter be conveyed, 
assigned, or advanced and paid by him the said S. A* 
Ucjfd unto or for the benefit of his said children, or any 
of them, exceeding in amount or value the sum of 50iL 
each, shall be deemed and considered as part of the 
portion or share, portions or shares of the child or 
children to whom or for whose benefit the same shall 
have been conveyed, assigned, advanced, or paid as 
aforesaid, and be brought into hotchpot and accounted 
for accordingly ; and for obviating all doubts as to such 
advancement, it is hereby expressly declared, that as 
well the seven parts or shares hereby appointed of and 
in the said freehold and leasehold estates, and money 
comprised in the said indentures and articles, and other 
undivided parts and shares thereof, as also certain copy- 
hold lands and premises within the manor of Thombury^ 
in the county of Gloucester^ which, in contemplation of 
the marriage of the said S. A. Lloyd and Ann his now 
wife, were surrendered by R. Voktns and Margaret his 
wife, her father and mother, to certain uses under 
which she the said Ann Lloyd is now tenant in tail, and 
which interest is intended to be forthwith barred, shall 
be deemed advancements within the meaning of this 
settlement : Provided also, and it is hereby further agreed, 
that all and every sum and sums of money, or other 
states and effects, which the said children or any of them 

shall 
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• shall have received or been entitled to,, or shall receive <1829« 
or be entitled to by the gift, devise, bequest or . other 
disposition, either by last will and testament or otherwise, 
of their said mother Ann Uqyd^ or under the statute of 
distributions in case of her intestacy, or which they or 
any of them shall derive by, from, or under her by any 
other ways or means, shall also for the purposes of this 
settlement be deemed and considered as an advancement 
or advancements within the true intent and meaning of 
. the proviso or covenant last hereinbefore mentioned." 

The marriage was solemnized. Afterwards, Julia 
Ann and Elizabeth^ two other daughters of Mr. and Mrs. 
Lioydy married. 

In 1819 Mrs. £ai7^ died, leaving only one child^ a 
daughter. Mrs. Uoyd had died in the preceding year. 
No act had been done to bar the estate tail, which, she 
took in the copyholds under the surrender of the £d of 
March 1780; and, therefore, upon her death Henry 
Uoyd^ her eldest son and customary heir, became en- 
titled to these copyholds, subject to his father's life 
estate. 

On the 18th of January 1822, 5. A. Uoyd made his 
will, which was duly executed and attested in the 
presence of three witnesses, and was in the following 
. words : — "I, S. A. Uqydj of Newbury, county of Berks, 
,£sq., do hereby revoke all wills and other testamentary 
dispositions by me heretofore made, and do declare this 
to be my last will. First, I desire that all my just 
debts, funeral and testamentary expenses be paid. By 
virtue of all and every power and powers, authority and 
authorities enabling me thereto, I give and devise all 
and singular my messuages, lands, tenements, and here- 
ditaroentSf and real estates whatsoever and wberesoevor 

Z 2 to 
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liffS. to my two sons, Henry Uoyd and Edmund Lhyd^ their 
heirs, execators, administratorsy and assigns, according 
to the respective tenures thereof, to the uses and upon 
the trusts hereinafter declared, viz. upon trust and with 
fiiU power for them, and the sunrivor of them, his heirs 
executors, administrators and assigns, to sell and dis- 
pose of the whole thereof^ at such times after my decease 
as he or they shall think fit, altogether or in lots, by 
public auction or private contract, as they shall think 
fit, finr the best price that can be obtained for the same, 
and convey and assign the same when sold to the per- 
son or persons who shall be the purchaser or purchasers 
thereof, and his or their heirs, executors, and admini- 
strators and assigns, according to the respective tenures 
thereof^ and to such uses as he, she, or they shall ap- 
point; and in the mean time, and till such sale or sales, 
to receive the rents and profits thereof, and to apply the 
same in the same manner as the dividends, interest, 
and proceeds of the monies to arise by sale thereof are 
directed to be applied ; and for facilitating such sale^ I 
direct that the receipts of the trustee or trustees fer the 
time being shall be good and efiectual discharges to the 
purchasers or purchaser of my said real estates, whidi 
shall be sold in pursuance of this my will, for so much 
of the purchase-money as in such receipts shall be ex- 
piessed to be received, and that such purchasers shall 
not afterwards be answerable for any loss or misappli- 
cation of such monies, or any part thereof. And, further, 
I give and bequeath to the said H. Uoyd and JS. Umfi^ 
their executors, administrators, and assigns, all the rest 
and residue of my monies, securities for monies, stocks, 
goods and chattels, and personal estate and effiicts, 
upon trust that they, and the survivor of them, and their 
or his executors and administrators or assigns, do and 
shall sell and convert into money such parts thereof ss 
shall not.oonsbt of money, or securities fer oKiney, and 

do 
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do and shall stand possessed of such monies to arise 16M. 
from the sale of my said real estates^ and to be produced 
from the residue of my said personal estate in trust, to 
pay thereout all my just debts, funeral and testamentary 
expenses, then in trust to invest the residue of the 
money to be produced from the sale of my real estates 
and personal estate as aforesaid, in goTemment securities 
or real securities, and from time to time to vary such 
securities as occasion may require, or as they or he shall 
think fit, and to stand possessed of such trust monies, 
stocks^ and securities upon the trusts following, viz. in 
trust to pay to the trustees, for the time being, of my 
late daughter Emma^s marriage settlement^ such pro- 
portion or proportions thereof, as in the said settlement 
is or are cov^anted and agreed to be paid upon the 
trusts therein contained ; and then in trust to divide the 
remainder amongst themselves, my said sons H. Uqt/d 
and E. Zioyef, and my daughters Mia AnUf now the 
wife of Theodore de TremerrenCf Elizabethf now the wife 
of t7« JB. BichenOf and Laura Jane Uoyd equally, shave 
and share alike : yet, nevertheless, as to the share of 
my daughter Julia Ann^ it is my will that the said 
H. Lloyd and E. Uayd^ and the survivor of them, and 
his executors, administrators, and assigns shall stand 
possessed thereof upon the trusts hereinafter declared^ 
viz. in trust to invest the same at interest in any 
government stocks or funds, English or foreign, or real 
securities in his or their names, and to vary such se- 
curities as occasion may require and to receive and 
stand possessed of the dividends and interest thereof 
upon trust to pay and apply the same for the sole use of 
my daughter Julia Ann^ separate and exclusive of the 
said Theodore de Tremerrenc her husband, and is such 
manner that the same may not be under his control or 
liable to his debts, and so that the receipts of her, my 
said daughter Jidia Ann^ or any person to whom she may 
assign them when due, may, notwithstanding her oo- 

Z 3 vertnre 
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verture,' be good and effectual discbarges for the money 
thereby expressed to be received : yet, nevertheless, so 
that my said daughter Julia Ann may not anticipate or 
assign any part of the said dividends or interest beforei 
the satne shall become due; and after the decease of my 
said daughter Julia Ann^ in case that shall happen in the 
lifetime of her said husband, to stand possessed thereof 
in trust for such of her children as shall be then living,' 
and the issue of them as shall be then dead, equally to 
be divided between them ; such issue to take only such 
share as their respective parent would have taken if 
living, and the said shares to be paid to such children or 
issue, if males, on their attaining the age of twenty-one 
years, and if females, on their attaining that age, or 
marrying with the consent of the parent or parents if 
living, and if dead, then of their guardians : and in 
case any such children or issue shall (as to males) die 
under the age of twenty-one, or as to females under age, 
or without having been married with consent as aforesaid, 
then as to the original, and any surviving share of him, 
her, or them so dying, in trust for the survivor of them, 
and the executors, administrators, and assigns of such 
of them being dead, as shall have lived to attain a vested 
interest in their respective shares, and at such times 
and in such proportions as his, her, or their original 
shares shall become payable, or as soon after as cir- 
cumstances will permit. And I further direct that my 
said trustees, for the time being, shall, after the decease 
of my said daughter Julia Ann^ (in case that event shall 
t^ke place in the lifetime of the said Theodore de Tremer^ 
rency) apply the dividends and interest, or part of the 
principal, or the whole, if necessary, of the presumptive 
shares of such children or issue of the said last-mentioned 
trust monies, as they, my said tnistee or trustees for the 
time being shall think fit ; and in case my said daughter, 
Julia Ann^ shall die in the lifetime of the said* Theodore 
di Tremerrenc without leaving any ehild dr issue livinj^ 
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at her decease, or, leaving such, they shall die without 1829. 
attaining a vested interest in the trust monies hereby 
intended for them, then I do bequeath the same trust 
monies, stocks, and securities unto such person or 
persons, as, at the time of the decease of my said daughter 
Jtdia Anrif will be entitled to the same under the statute 
of distributions of intestates' estates in England^ in case 
she had died intestate and unmarried. Yet it is my will, 
in case my said daughter Jtdia Ann shall survive her 
said husband, that the whole of the said share, directed 
to be retained by my said trustees upon the trusts afore- 
said, shall be paid to her for her own absolute use and 
benefit I also direct, that the provision, made by this 
my will for my children, shall be accepted by each of 
them in satisfaction of any benefit to which they already 
are, or may be entitled, under any articles or settle* 
ment made upon my marriage with my late wife Ann 
LUyd^ or any appointment made or to be made in pur- 
suance thereof by any power vested under any such 
articles or settlement as aforesaid, or any deed or writ- 
ing which may subsist at the making of this my will. 
Provided always, and I do declare, that my trustees and 
executors hereby appointed, and each of them, and their 
executors, administrators, and assigns shall be charge- 
able only with such monies as they shall respectively 
receive by virtue of the aforesaid trusts, notwithstanding 
their joining in any receipts for conformity, &c« &c. I 
appoint the said H. Lloyd and E. Lioyd my executors 
of this my will, and I give them, their heirs, executors, 
administrators and assigns, all the real and personal 
estates vested in me at my decease, in trust or by way 
of mortgage, to hold the same upon the trusts, and 
subject to the equity of redemption, to which such 
estates may at my decease be liable or subjeoU" 

Samuel Andrea JUcyd died shordy afterwards. 

Z 4 The 
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1829. Tlie bill was filed by Mr. Bailey ^ his infant daughter, 

'^_^ and one of the trustees of his marriage settlement, for 

•. the purpose of having the rights of the parties under 

^^^^^* the different instruments ascertained. 

Mr. Pepys and Mr. West^ for the Plaintiffs. 

Mr. PolsoHy for Henty Lloyd. 

Mr. Bickersteth and Mr. Knight, for Edmund Uoyd. 

Mr. Blackbumef for Biehena. 

Sir George Grey, for the family of the Tremerrencs. 

The first question was, whether the will of Mr. Uqyd 
was a good appointment of the SOOO/. mentioned in the 
deed of the 12th of April 1779, and of the freeholds 
and leaseholds settled by the deeds of the 10th of Mty 
1780. The Master had found that it was a good ap- 
pointment of the property ; and to his report the Plain- 
tiffs excepted. They contended that the power of 
appointment had not been exercised, except as to the 
one-seventh appointed to Mrs. Bailey by the deed of 
the 26th of October 1815, and that they were, therefore^ 
entitled to a share of the remaining six-sevenths of the 
sum of SOOO/., and of the freeholds, and of certain 
leaseholds, which had been assigned on the ^ame trusts 
with the freeholds, as being a fund of which no i^point- 
ment had been made. 

Henry JJoyd took a similar exception to the report 

In support of the exception l/mez v. Haclemard(cL) was 
cited. It was argued that it would not be held to have 
been the intention of the testator to exerdse his power, 

because 
(a) l8F«f.l7i. 
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because be devised his estates, and the estate in question 1829. 
was not his, he being only tenant for life, with a power 
of appointment; — because the estate^ devised were made 
a fund for the payment of his debts, and funeral and 
testamentary expenses, with which be had no authority 
to charge the estates which were subject to the power; — 
because he had directed the covenant into which he had 
entered upon his daughter Emmds marriage, which was 
a merely personal covenant, to be satisfied out of the 
produce of these estates ; — and because the trusts in 
favour of his daughter Julia Ann and her children much 
exceeded the limits of the power. 

On the other side Kermorthy v. Bate (a), and TroUope 
V. Linton (6), were cited. 

The Master of the Rolls. TA* s. 

A devise of my estates has been repeatedly held not 
to pass estates, over which the testator could only ex- 
ercise a power; but in those cases there has been 
nothing in the will to demonstrate that the testator did 
mean by his estates to pass estates which were not 
strictly his property, but in a limited sense were his 
estates, being in his possession. The question here is a 
mere question of intention, and the intention is to be 
collected, not from a particular expression, but from the 
whole will. He prefaces his devise thus: — **By virtue of 
all and every power and powers, authority and authorities 
enabling me thereto, I give and devise my estates, Sec" 
No testator, who considered himself to be disposing 
only of estates strictly his own, ever used such language ; 
and this preface manifests a plain intention to pass all 
estates which he could affect by virtue of any power 
which was vested in him. I agree that he had no 
authority by virtue of his power to charge these estates 

with 

(a) 6 Fes. 792. {h)lS^t Stu. 477. 
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with his debts, funeral, and testamentary expenses, and 
that he had no authority to subject these estates to the 
satisfaction of his general personal covenant. In an- 
swer to this, it is said by the counsel who support the 
Master's report, that the devise was of all his estates, — 
as well those which were his absolute property, as those 
in which he had a life interest and power only, and 
that the property strictly his own was more than suffi- 
cient to satisfy all his debts and engagements. Taking 
this to be so, still that part of the will must be admitted 
to be very inartificially drawn. With respect to the 
daughter Emnuij however, I see no reason why be could 
not give her as much of the fund to which the power 
extended, as would satisfy the covenant in her settle- 
ment. I agree that the provisions for the daughter 
Jidia Ann and her children nmch exceed the limits of 
the power. As to the clause which directs that the 
provisions made by his will should be taken in satis- 
faction of every benefit to which his children might be 
entitled under the settlement — the first observation is, 
that this clause proves that he had the settlement in his 
contemplation; and I must take the meaning of this 
clause to be, although awkwardly expressed, that, this 
being an exercise of his power under the settlement, it 
must be taken by the children as a satisfaction of all 
benefit intended for them by the settlement There is 
as to the present question no difference between the 
estates subject to the power, and the SOOO/. subject to 
the power, inasmuch as a subsequent part of the will 
applies generally to all personal estate. Upon the 
whole, I consider this will, from the ignorance or care- 
lessness of the person who drew it, as affording conflict- 
ing evidence with respect to the testator's intention ; but 
it does appear to me, that the weight of evidence is 
much in favour of the intention to execute the power, 
and accordingly I overrule the exception. 



The 
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The cause was heard on further directions; and the 
material question was, whether the copyhold estate at 
Thornbury^ which Henry Uoyd the customary heir had 
succeeded to, was to be considered an advancement to 
him within the meaning of the covenant in the marriage 
settlement of Mrs. Bailey. 



1829. 




The Master by a separate report had found that Ann^ 
the wife of the testator, had been tenant in tail of the 
copyhold estate; and that, after her death, Henry I2qyd^ 
the eldest son of the testator, and her customary heir, 
became and was entitled thereto under and by virtue 
of the surrender of the 2d of March 1780, in the 
report mentioned, and that the value of it at the death 
of the testator was 36771*, and at the date of the report, 
4222/. 



The counsel for the Defendants argued that the recital 
manifested that it was not the intention of the parties, 
as to the mother's estate, that any thing should be 
considered an advancement within the intent of the co- 
venant, except what came to a child by the gift or dis- 
position of the mother, or was derived by some means 
under her, and that the customary heir took this copy- 
hold not by the gift, act, or disposition of the mother, 
nor in any manner under her, but as tenant in tail in 
remaindier under the surrender made by the mother's 
father ; that although the first part of the covenant did 
seem in terms to extend to this copyhold, yet this was 
qualified by the provisions which immediately followed, 
and which, like the recital, referred only to the benefits 
derived by any child, from the gift or disposition of the 
mother or under her, and that the expression used in the 
first part of the covenant, that the estate tail of the 
mother in the copyhold was intended to be forthwith 
barred, implied that the testator meant that these lands 

should 
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should be deemed an advancement, only in casoi by the 
entail being barred, he acquired a power of disposition 
over them. 




X4i)TO. 



TTie Mabteb tftAe Roixa. 

If the operative part of a deed be doubtfully expressed, 
there the recital may safely be referred to as a key to 
the intention of the parties ; but where the operative part 
of the deed uses language which admits of no doubt, it 
cannot be controlled by the recital* Here^ in the first 
part of this covenant, the testator expresses unequivo- 
cally that this copyhold, if it come to any child, shall be 
deemed an advancement, as he might have provided that 
any property descending from a mere stranger should 
be considered as an advancement. 



Another question raised was, whether Henry LUyd 
was not to be put to his election, between the copyholds 
and the benefits given him by the will of his father. 

The Master of the Rolls held, that there was no 
ground for putting him to his election. 

The Master of the Rolls also held, that the share of 
Mrs. de Tremerrenc was not well appointed after her 
deatli, in case she died in her husband's life time. 



June 88. There was reason to believe that the assets would not 

be sufficient to satisfy the covenant for the payment of 
3000^., and also the covenant under which the trustees 
of Mrs. Bailet/s settlement were entitled to have her 
share made equal to Henn/s. This gave rise, on settling 
the minutes of the decree to another question^ whether 

the 
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the two coTenants ought to be satisfied niteably, or 18S9. 
whether the SOOO/.9 due under the covenant in tlie deed 
of 1 799, was to be paid in full, before any part of the 
assets could be applied in satisfaction of the covenant in 
Mrs. Bailexf^ marriage settlement. 

For the Defendants it was argued, that the settlement 
stated that the agreement of the parties was, that Mr. 
Lloyd should enter into a covenant that Mrs. Bailey 
should have a share of his real and personal estate, 
equal to that of the most favoured child, ^^ after payment 
of his just debts ;" the 3000/. payable under the covenant 
of 1779, was an existing though a contingent, debt, at 
the time of Mrs. BaiUy's marriage, and was recognized 
and referred to in her marriage settlement : it therefore 
could not have been the intention of the parties that the 
covenant should, in that settlement, afiect the assets, 
till the 3000/. and all the other debts of Mr. Ucyd 
were fully paid. 

For the Plaintiffs it was answered, that Mr. Ucyd 
had covenanted by the deed of 1815, that his assignees 
should, within three months after his decease, convey 
to the trustees of Mrs. Bailey^s marriage settlement, a 
share of his real and personal estate, equal to the shares 
which any other of his children should have had or be 
entitled to. The language of the operative part of the 
instrument was unequivocal, and could not be limited by 
inserting^ from the recital, the words '* after payment of 
his debts." The covenant in the deed of 1815 was as 
absolute and unqualified as the covenant of 1799; and the 
claim under both covenants must be satisfied equally. 

The Master of the Rolls. 

I cannot infer that it was the intention of the parties 
tof act contrary to the agreement expressed in the settle* 

ment. 
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ment. There is nothing in the actual covenant which 
is inconsistent with the recital ; the recital is the key to 
the construction, where the operative clauses can be re- 
conciled with it. I think, therefore, that the 8000/. must 
be paid, before any part of the assets can be applied in 
satisfying the covenant in the deed of 1815. 



March 11. 



RUFFORD V. BISHOP. 
BISHOP V. RUFFORD. 



Where a mort- 
gage of land 
If made, bv 
way of col- 
lateral secu- 
rity, for such 
balance as 
may even- 
tually be due 
from the cus- 
tomer to his 
banker, it is 
no objection 
to charging 



larginf 
and w 



I^TESSRS. Ruffbrd and Bi^Sy who were bankers at 
Stourbtidge^ had for some time been in the habit 
of accepting and endorsing bills for a partnership of 
iron-masters, consisting of Serjeant Homblower, William 
HomblffmeVj and Abel Josiah Smith; and there being 
due to Messrs. Ruffbrd and BiggSj in respect of these 
dealings, a sum of money, exceeding 10,000/., an inden- 
ture, bearing date the 7th of October 1815, was executed, 
whereby the fee-simple of certain iron-works in Stafford- 

the land with shire^ which, subject to a prior mortiraire of lOOO/.. be- 
such balance. .» * o o ' 

that it has longed to the HombUmers as tenants in common, was con* 
been partly veyed to Messrs. Ruffbrd and Biggs, for securing as well 

the sum then due to them, which was stated in the in- 
denture to be 10,000/. and upwards, as all future sums 
which should become due to Messrs. Ritffbrd and Bigg$ 

from 

according to 

the course of dealing between a banker and his customers. 

Machinery affixed to the freehold of iron. works, is not considered to be within 
the order and disposition of the bankrupt trader, where, bv the custom of the 
country, when iron-works are let, such articles are furnished by and continue to 
be the property of the lessor. 

An exception does not lie to a Master^s report, upon the gronnd that he has 
therein stated irrelevant matter. 



composed of 
interest 
turned into 
principal by 
rests, and 
interest on 
that interest. 
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from the three partners, any or either of them, by a 
continuance of the same course of dealing, not exceed- 
ing in the whole the sum of 20,000/., including the sum 
of 10,000/., together with all interest, discount, com* 
mission, costs, charges, and expenses for or in respect 
thereof, or attending the same. The property com- 
prised in the security was described as consisting of 
certain parcels of land, and the buildings, steam-engines, 
furnaces, iron-works, and other erections on them, and 
all other the parcels of land, messuages, warehouses, 
shops, steam-engines, furnaces, mills, iron-works, steel- 
works, and other hereditaments of Serjeant Homblcmer^ 
JV. Homblaaoerj and A. J. Smithy or of any or either of 
them, situate at or near Brierly HiUy in the parish of 
Kingsmnford. The proviso for redemption was, that if 
S. Homblawer^ W. Homblctaoer^ and A. J. Smithj or any or 
either of them, &c. should pay or cause to be paid unto 
Francis Rtiffbrd and Thomas Biggs, their executors, ad- 
ministrators, and assigns, upon demand, the sum of 
10,000/., with interest for the same at five per cent, per 
annum, and also should from time to time, and at all 
times thereafter, regularly provide cash for and pay or 
cause to be paid all such bill or bills of exchange, or 
promissory or other note or notes, draft or drafts, which 
Francis Ruffbrd and Thomas Biggs, or cither of them, 
had already received from, accepted, indorsed, or drawn, 
or which they or either of them, their or either of their 
future partners or partner should thereafter receive 
from, accept, indorse, or draw for, in favour of, or at 
the request, by the order, or on the account of the said 
Serjeant Homblawer, W, HomblatDer, and A. J. Smith, 
or any or either of them, as when and where they should 
severally become due and payable, and also should from 
time to time, and at all times thereafter, on demand, well 
and truly pay or cause to be paid unto Francis Ruffbrd 
and Thomas Biggs, their executors, administrators, or 

assigns, 



1829. 



RuFFoao 

V, 

Bishop. 



S48 



CASES IN CHANCERY. 



1829. 




assigns, future partners or partner, all and every such 
sum and sums of money as they or either of them, their 
or either of their future partners or partner, should at 
any time or times thereafter advance, pay, lay out, or 
expend for or on account, by the order, or at the re- 
quest of the said Serjeant HombUyaoerj W. Hortiblawerj 
and A. J. Smithy or any or either of them, or as Frcmcis 
Riiffbrd and Thomas Biggs, their or either of their heirs, 
executors, administrators, or assigns, or future partners or 
partner, should be called upon, or liable, or compellable 
to pay for or by reason or on account of the acceptance 
or indorsement of any bill or bills of exchange, or other 
bills, or promissory or other note or notes, draft or drafts 
then already drawn or made, or to be drawn or made. 
By Serjeant Horriblawerj W. HombUmerj and A. J. Smith, 
any or either of them, upon or made payable by or at the 
house of Francis Buffbrd and Tliomas Biggs, Sec., toge- 
ther with interest for all and every such respective sum 
and sums of money at the rate of five per cent per annum, 
from the time or respective times such payments or ad- 
vances should severally be made ; then Bi^brd and Biggs 
were to re-convey and re-assure the property to the 
mortgagors, according to their several rights. 



Smith retired from the partnership in June 1816; 
Serjeant HornbUmer died on the 21st of June 1819; and 
William HombUmer became a bankrupt on the 15th of 
February 1 822. During the whole of this time, TV. Horn'- 
blower continued .in the possession and occupation of 
the mortgaged property. 



After hLs bankruptcy, Messrs. Buffbrd and Biggs filed 
their bill for the purpose of having the accounts taken, 
and of obtaining payment of the balance due from the 
said partnership or the continuing traders, or either of 
them, in respect of such dealings. A bill was also filed 

by 
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by the assignees of Homblawerf seeking to impeach ov 
cut down the security of Messrs. Bnvffbrd and Biggs. 

By the decree made at the hearing of these, causes, 
it was referred to the Master to take an account of what 
was due to Messrs. Ruffbrd and Biggs at the three several 
periods of the retirement of Smithy the death of Ser^ 
jeant HomUainery and the bankruptcy of William Hom- 
bUnoer. And the assignees of HornbUmer having, under 
an order made in the causes, sold property which the 
Plaintiffs claimed to be entitled to as comprised in their 
security, it was also referred to the Master to inquire 
what part of that property consbted of real, and what 
of personal estate, and what part of such personal estatq 
was in the order and disposition of the bankrupt William 
HorrMaaoer at the time of his bankruptcy ; and he was 
further to ascertain the produce of the sale, distinguish- 
ing such part of the personal property as he should 
find to have been in the order and disposition of the 
bankrupt at the time of the bankruptcy. 

In pursuance of the decree, the Master made two re- 
ports, to each of which the assignees took several excep- 
tions. 




It appeared from the Master's report that, on the ex- 
ecuUon of the deed, an account with HornbUmer and 
Co. was opened in the books of the banking-house on 
the security of the mortgage, and was continued as an 
open account current down to the 15th of February 
1822. On the 7th of October 1815, the balance due to 
the bank was 18,788/. 105. 9(2.; and that balance had 
been struck upon accounts in which rests had been 
made from time to time, and interest had been charged 
on the balance due for principal and interest as ascer- 
tained at each rest In like^manner, in the accounts 

Vol. V. A a subiequent 
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14^. subsequent to tbe 7di of October 1815, as entered in the 
books of the bank, and in the pass-*books, rests werd 
made sometimes annually, sometimes half-yearly; and 
die sum reported by the Master to be due on the secu- 
rity of the mortgage was the balance resultbg from this 
mode of stating the accounts. 

The exceptions of the assignees proceeded on the 
ground that the Master ought to have rejected all rests, 
and ought not to have allowed interest to be charged 
upon interest 

Mr. Bidcersteth and Mr. Walcefiddj in support of the 
exceptions. 

In the account as it has been taken, the prior interest 
is at each rest converted into principal, which thenpe^ 
forward hears interest, and at the next rest, the interest 
on this interest' is again converted into principal bearing 
interest ; so that the mortgagee has the benefit of opm* 
pound interest, accumulating, not merely at the end of 
each year, but half-yearly, and sometimes c}uarterly« 
Now, the law does not permit interest to be thus charg*^ 
on interest on a mortgage security. In Lord Ossukfqn 
V. Lord Yarmouth (a), a proviso in the mortgage deed, 
that the interest, when in arrear for six months, should 
be accounted principal^ and carry interest, was held to 
be void, and Lord Catvper there i^id, '< An agreement 
made at the time of the mortgage will not be sufficient 
to make future interest principal ; it is requisite that 
interest be first grown due, and then ^p ggreem^ 
concerning it may make it principal" Ip Brcnpn v, 
Barkham {l\ Lord Chancellor Parker ^aysji '^ Suppose 
the mortgagee signs an apcount whereby he Qwni; S9 
much money due for interest, I <]|ue9tion whether tfais 

(a) 2 Saik. 449. {b) 1 P. fTm. $$3. 
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will make the interest principal ; because of itself it does 
not shew any agreement or intent to alter the interest, 
or the nature of that part of the debt, or turn it into 
principal ; neither does it appear to have been ever so, 
determined. I conceive^ to make interest on a mortgage 
principal, it is requisite there should be a writing signed 
by the parties, forasmuch as the estate in the land i& 
to be charged therewith*" Even in the cases which 
have determined that in some classes of transactions 
compound interest may be charged, such as Morgan y* 
Mather (a), and Ex parte Bevan (/;), the Court has care- 
fully guarded against the extension of the doctrine to real 
securities. " It is clear," says Lord Eldon^ ** you can- 
not d priori agree to let a man have money for twelve 
months, settling the balance at the end of six months, 
and that the interest shall carry interest for the subse- 
quent six months ; that is, you cannot contract for more 
than 5 per cent., agreeing to forbear for six months. 
But, if you agree to settle accounts at the end of six 
months, that not being part of the prior contract, and 
then stipulate that you will forbear for six months upon 
those terms, that is legal. So this is legal between mer- 
chants, where is no agreement to lend to either, but they 
stipulate for mutual transactions, each making advances, 
and that, if at the end of six months the balance is with 
A,j he will lend to jB., and vice versa. I admit, gene- 
rally, that cannot be applied to the case of real security; 
and you may not, when the debt comes to a certain 
sum, take a real security and 5 per cent I do not know, 
if that would do in a mercantile transaction." According 
to the authorities, in order to support the balance here 
claimed by the mortgagee, there must have been^ at or 
after the date of the different rests, a series of special 
agreements, that the interest previously accrued dae 

should 
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(a) 2 Vet.yitk, 15. 



{b) 9 Vet. 225. 
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should thenceforward bear interest ; and each of those 
agreements ought to have been in writing signed by the 
parties. It is not alleged that any such agreements 
were ever made ; but it is suggested that a contract to 
that effect must be implied from the course of dealing 
between the parties. That course of dealing had gone 
on for many years before the date of the mortgage; so 
that the implied contract would be prior to the mort- 
gage, and, therefore, could not make interest bear in- 
terest ; the rule being, that the interest must become 
actually due, before it can be converted into principaL 

Mr. Pepys and Mr. Roupell, for the mortgagees. 

The deed of the 7th of October 1815 is not a mort- 
gage for a given sum and interest, but it is a security 
given to the bankers to cover whatever may be due to 
them from their customers the iron-masters; and the 
only question is, whether, as between customer and 
banker, there is any thing illegal in that mode of settling 
the accounts which the parties tliemselves followed 
throughout the whole course of their mutual dealings. 
It is evident from E^v parte Bevarij Morgan v. Mather, 
and Caliot v. Walker (a), that accounts may be settled 
with half-yearly and quarterly rests. The sum legally 
due from the iron-masters to the bankers is the balance 
ascertained by the Master; and till that balance is 
paid, the terms of the proviso for redemption are not 
^satisfied. 



Mr. Bickerstethj in reply, admitted, in answer to a ques- 
tion put by the Court, that, if William Homblaaoer had 
not become bankrupt, and the bankers had brought an 
action against him for money had and received, they would 
have recovered in that action the several sums reported 

due 

(a) 9 Anti. 495. [ 
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due by the Master. But he contended that what might 
have been recovered in an action was no measure of the 
sum with which the land was to be charged ; because^ 
as against the land, rests could be made and interest 
could be converted into principal bearing interest, only 
by an agreement in writing made after the interest had 
become due, and signed by the debtor. 

The Master of the Rolls. 

It is very true that you cannot, in the ordinary case 
of a loan of money secured on land, stipulate, a priori^ 
that interest shall become principal. The opinion, how- 
ever, of Lord CowpeTf in the case of Lord Ossulston v. 
Lord Yarmouth^ that, as to mortgages, an agreement to 
convert interest into principal, after it is due, must be 
evidenced by writing, may admit of some question. 
When Lord Eldoti^ in the case of Ex parte Bevan^ 
where he decides that rests may be made between mer- 
chants, afterwards adds, that the principle cannot be 
applied to the case of a real security, I must understand 
him to be speaking of a common mortgage security or 
loan of money. 

It being admitted that the mode of dealing between 
these parties by rests would, because it is according to 
the course of trade, support an action at law for the 
several balances reported due, I cannot apprehend any 
principle why in such case a security upon land may not 
be given for the final balance which may be due between 
the banker and his customer. I have looked with much 
anxiety through the books for authority upon this point; 
end I have fortunately found it in the case oi Lord Clan^ 
cartj/ V. L^touche. (a) There, upon a bill by the executors 

of 

(a) 1 BaU 4> Beat. 490. 

Aa 8 
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of Mr. CofwUi/tLgainst Messrs. Latouchey who had been his 
bankers, to redeem certain mortgages which Mr. Conolfy 
had given them to secure such balance as might be due to 
Messrs. LdUouche, Lord Manners affirmed this mode of 
dealing by rests, stating that the principle as to rests in 
common mortgages was not applicable to the case where 
the mortgage was made as a collateral security for the 
balance which might eventually be due from the customer 
to his banker. It is true that, in that case. Lord Man^^ 
ners has given annual rests only, and seems to throw some 
doubts upon rests at a shorter period : but it is admitted 
here that the shorter rests are legal. I must therefore 
over-rule these exceptions. 



The Master, in the first part of one of the schedules 
to his report, distinguished such parts of the personal 
estate comprised in the mortgage as were not in the 
order and disposition of the bankrupt at the time of 
his bankruptcy ; and among these he included the fur- 
naces, boilers, engines, wheels, retorts, gasometers, floor 
plates, cast-iron shears, &c., and, in short, all the 
machinery and apparatus of an iron-work. * The arti- 
cles 



* To shew more elearly than 
can be done by general words 
the species of articles which 
were adjudged not to be within 
the order and disposition of the 
bankrupt, the following items are 
selected, as a specimen, from the 
first part of the schedule: — 
^Iron chest in office; grates 
in mansion-house ; wdghing- 
machine, and clock ; floor plates 
and boshes ; grinding-stone with 
cast-iron ring shaft or axis, and 
wrought*iron work in day-mlU ; 



wood turning lathe, with cmt- 
iron wheels, shalU, carriages, 
head-stocks, rests, and popits, 
wrought iron and steel spmdlet, 
&c.; cast-iron spur wheels and 
bevel wheels, and cast and 
wrought iron shafts and spindles, 
and carriages with long trains of 
solid and pipe shafts, communW 
cadng motion firom the forge 
lathe wheels to the wood lathes; 
pair of large shears, and bed in 
puddler's forge ; hollow force to 
filtering foqge^ endoaed in eulb- 

iron 
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cleg contained in the schedule had produced 8775/. Ss. 1829» 

The second part of the schedule enumerated those parts 

of the personal estate comprised in the mortgage, which 

were in the order and disposition of fV. Homblawer at 

the time of his bankruptcy; the amount yielded by 

the sale of them was only 9/. 1 7s. 

The assignees insisted, by an exception to the reportf 
that the whole, or nearly the whole, of the articles men* 
tioned in the first part of the schedule, were in the 
order and disposition of the bankrupt at the time of his 
bankruptcy. 

Affidavits had been produced before the Master, on 
behalf of the assignees, in which people, who had been 
long employed in erecting and valuing iron-works, stated 
that they were not aware that there was any usage or 
custom in the iron-trade for letting the machinery of an 
iron-work to a tenant ; but the most usual practice of 
letting an iron-work, where the same was a going work, 
was, that the tenant or party about to take a lease of 
the same, took to and purchased the machinery at a 
valuation from that point of the engine machinery 
which is termed the *^ fast crab,'' and which is the 
place where the motion is given to the rolls or machinery 
from the engine ; and that, at the end of the term, the 
landlord either took to the machinery again at a valu- 
ation, or the tenant sold and disposed of the same. 
Other witnesses swore that there was no general custom 
or practice in letting iron-works, but that the custom or 
usage is made subservient to, and entirely depends on, 
the nature of the works to be let, and the circumstances 
of the party about to take them. 

On 

iron plates, in wheeU ; hoop mill mill engine, thirty-dght-inch 
engine, thirty-nine-inch cylin- cylinder, 
den; extra bied plate; street 
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RUFFORD 
V, 

Bishop. 



On the part of the mortgagees, affidavits were pro- 
duced from nineteen iron«masters well acquainted with 
the usage of the county of Stajffbrd^ with regard to iron- 
works. According to their representations, ** it is the 
constant custom of the iron-trade to let iron-works of 
the same description as those included in the mortgage; 
and the tenant, by the custom of letting, has always two 
inventories delivered to him. In one of these is in- 
cluded all machinery fixed and in a working state, and 
these the tenant undertakes to repair whenever any 
breakage or other casualty occurs, and to deliver it up, 
at the end of the term, in good working repair and coi)- 
dition. The other inventory includes all loose stock, 
such as rolls, holsters, pinions, &c. not fixed in the 
machinery, but lying on the premises for the purpose of 
being used to replace and repair those whi^ch are fixed ; 
and this loose stock is always paid for by the tenant 
on entry." They added, that all the engines, furnaces, 
machinery, &c., which were enumerated in the first part 
of the schedule to the report, would be considered, ac- 
cording to the custom of iron-masters and of the iron- 
trade, as belonging to the first inventory, and were all 
necessary for an iron-work which was in a working 
state: that the whole of such machinery was always 
fixed in the most permanent manner, being imbedded 
in, and by iron bolts bound down to, brick, mortar, and 
timber, and formed no part of the stock which is con- 
sidered as belonging to the tenant : that, if any part of 
that machinery were removed, the works would not be 
considered complete, and the landlord would have to 
supply the deficiency at his own expense : and that there 
was nothing mentioned in that part of the schedule but 
the wheels, the trains of rolls, lathes, shears, &c. Scc^ 
engines, brickwork, furnaces, and other articles, which 
formed the first ground-work of an establishment of this 
nature. 

Mr. 
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Mr. Bickersteih and Mr. Wakefield, in support of the 
exception. 

The greater number of the articles contained in the 
first part of the schedule cannot be said to have been 
fixed to the freehold in such a manner, that the person 
entitled to the freehold would take them as an appendage 
to it. They were mere utensils of trade; some of 
them were in no way fixed to the freehold ; and, being 
all left by the mortgagee in the possession of Hornblaocer^ 
and used by him in carrying on his trade, they must be 
considered as having been, at the time of his bankruptcy, 
in his possession, order, and disposition, within the mean- 
ing of the 21 Jac. 1. c. 19. 5. 10. and 11. Poolers case (a), 
Ri/all V. RoUe (6), Lawlon v. Lawton {c\ Lord Dudley v. 
Lord Warde {d\ Neate v. Ball {e)y Horn v. Baker (g), 
Bri/son v. Wulie (A), Elwes v. Maw (i), Buckland v. 
BtUterfield, {k) For instance, among the articles enu- 
merated in this part of the schedule, we find an iron 
chest and some shelves. * How can such articles be 
considered as incorporated with the freehold? 



1829. 



RurroBB 

V. 

Bishop. 



If the Master is right in his conclusion, it will follow, 
that, if Honihl&mer had died intestate, the whole of this 
apparatus would have descended with the freehold to 
his heir, and would not have been personal assets. 
Suppose that, instead of being the owner of the freehold, 
he had been merely a lessee for years, and had erected 

the 



(a) 1 Salk, 568. 
\h) 1 Aik, 165. 
(c) Z Aik,\^, 
\d) Amb,\\Z. 



(g) 9 East, 21 5. 

(h) 1 Bot.4r Pfd,83. 

(i) 3 East, 38. 

(k) 2 Brod, 4- Bing. 54. 



• T^'o wall had been cut away drawers or shelves which were 
tc adxiiit the if on chest, and the near to it. 
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the works with his own money, could the landlord, at 
the end of the term, have claimed all the articles enu* 
merated in the first part of the schedule, and prevented 
the tenant from removing them? Unquestionably the 
greater part of them might have been seized under an 
execution. 



Mr. Pepys and Mr. ItoupeU^ contra. 

There is clear proof, that it is cuttomary in the trade 
to let such works as those which are comprised in the 
mortgage, and that such machinery and articles as those 
now in question are usually let as part of them. Under 
such circumstances, the possession of the machinery 
does not carry with it the reputed ownership, Stewart v. 
Lamb (a), Sinclair v. Stevenson, {b) " If, ** says Lord 
Ellenborotigh, in Horn v. Baker (c), " as in some manu- 
factories, where the engines necessary for carrying on 
the business are known to be let out to the several ma- 
nufacturers employed npon them, there had been a 
known usage in this trade for distillers to rent or hire 
the vats, and other articles used by them for the pur- 
pose of distillery, the possession and use of such articles 
would not in such case have carried the reputed owner- 
ship." 

Mr. Robert Roupell, on the same side, cited Storer v. 
Hunter, (d) 



Mr. Rose and Mr. Beames, for subsequent mortgagees 
cited Ex parte Smith (tf), and referred to Baker t. Simp^ 
son {g) before Lord Eldon. 



Mr. 



(a) I Bingh. 506. 
{b) 2 Bingh,5\4. 
(c) 9 Eattf 21 5. 



(d) 3 Bam. 4* Ores. 368. 
(<?) Buck, 149. 

(g) Not reported. 
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Mr. Bickenteth in reply. 1829. 

The evidence as to the existence of any usage in the 
trade is contradictory ; and, even if the usage were esta- 
blished, it would apply only to works which had been 
actually let Where a person is merely lessee of ironr 
works, the title, by which he holds the lands and build- 
ings, must be presumed to be in those who deal with 
him ; and where the custom is to let the machinery 
along with the land and buildings, the mere possession 
cannot give him the reputation of absolute ownership. 
But the Hornblawers were not the lessees of these works: 
having in them the inheritance of the lands, and the ab- 
solute ownership of the machinery, they mortgaged 
both ; and the mortgagee allowed them to remain in the 
possession and absolute disposition of the personal chat- 
tels which were comprised in the mortgage. William 
Homblcfwer was, in fact, the reputed owner of them at 
the time of his bankruptcy ; and persons who dealt with 
him had no means of knowing that he had parted with 
his right of property in them nine years before. 

The Master of the Rolls. 

The real question here is, whether the possession of 
the articles in dispute necessarily inferred that the pro- 
perty in these articles belonged to the trader, so that he 
might acquire an additional credit from the fact of such 
possession. The evidence before the Master established 
that it is the custom in the county of Stafford^ when iron- 
works are let, that articles of this description should be 
furnished by, and should continue to be the property of, 
the lessor. The mere possession of the bankrupt, there- 
fore, did not necessarily infer the property in them, so 
as to gain him a false credit by the fact of possession. 
The exception must be over-ruled. 



Some 
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Some exceptions were taken by tbe assignees^ b^ 
cause the Master had set forth ia his report certain parts 
of an affidavit, and had annexed to his report certain 
schedules and inventories, which, it was insisted, were 
wholly irrelevant to the accounts and inquiries directed 
by the decree and occasioned great and unnecessary 
expense. 

T^e Master of the Rolls stopped the counsel, who 
were about to argue in support of these exceptions, 
stating that on excepdon would not lie to the report of 
a Master, upon the ground that he had introduced 
irrelevant matter. 



